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NY CLS SCFA § 2309

Current through 2022 released Chapters 1-12

New York Consolidated Laws Service > Surrogate’s Court Procedure Act (Arts. 1— 28) > Arficle 23
Costs, Allowances and Commissions (§§ 2301 — 2313)

§ 2309. Commissions of trustees, of donees of powers during minority and of
donees of powers in trust under wills of persons dying, or lifetime trusts
established, after August 31, 1956.

1. On the settlement of the account of any trustee or donee of a power in trust under the will of a person
dying after August 31, 1956, or under a lifetime trust established after August 31, 1956, the court must
allow to him or her his or her reasonable and necessary expenses actually paid by him or her and if he or
she be an attorney of this state and shall have rendered legal services in connection with his or her official
duties, such compensation for his or her legal services as shall appear to the court to be just and
reasonable and in addition thereto it must allow to the trustee or donee of a power in trust for his or her
services as trustee or donee of a power in trust a commission from principal or from the property subject to
the power in trust, for paying out all sums of money constituting principal or property subject to the power in

trust at the rate of 1 per cent.

2. In addition to the commission allowed by subdivision 1 hereof a trustee or donee of a power in trust shall

be entitled to annual commissions at the following rates:

(a) $10.50 per $1,000 or major fraction thereof on the first $400,000 of principal or property subject to

the power in trust.

(b) $4.50 per $1,000 or major fraction thereof on the next $600,000 of principal or property subject to

the power in trust.

(c) $3.00 per $1,000 or major fraction thereof on all additional principal or property subject to the power

in trust.

Such annual commissions shall be computed either on the value of the principal of the trust or of the
property subject to the power in trust at the end of the period for which the commissions are payable or,
at the option of the trustee or donee of the power in trust, on the value of the principal of the trust or of
the property subject to the power in trust at the beginning of such period, provided that the option
elected by the trustee or donee of the power in trust for the first period for which such commissions are

payable shall be used during the continuance of the trust or of the power in trust and shall be binding
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on any successor or substitute trustee or trustees, donee or donees. In the case of a trust which prior to
January 1, 1994 computed annual commissions on the basis of a 12 month period (other than a
calendar year), the trustee’s prior election of such 12 month period shall be binding unless, prior to
January 1, 1995, the trustee makes a new election to compute annual commissions on the basis of a
calendar year either on the value of the principal of the trust at the end of, or at the option of the trustee
at the beginning of, the calendar year for which the commissions were payable, which new election
shall be used during the remaining continuance of the trust and shall be binding on any successor or
substitute trustee or trustees. The computation shall be made on the basis of a 12-month period but the
amount so computed payable to a trustee shall be proportionately reduced or increased for any
payments made in partial distribution of the trust or the receipt of any additional property into the trust
within such period and shall be proportionately reduced in any period for which such commissions are
payable to the trustee if the period is less than 12 months. For the purpose of computing the annual
commissions the value of any principal asset when received by the trust or donee of a power in trust
shall be the presumptive value of the asset at the beginning and end of the period for which such
commissions are payable. In computing the value of the principal of the trust or of the property subject
to the power in trust the trustee or donee of the power in trust may use the presumptive value in
respect of any principal asset or may use the actual value of the asset. On the settlement of the
account of the trustee or donee of a power in trust any person interested may dispute the amount of
any commission claimed or retained. The burden of proving that the actual value of any principal asset
or asset subject to the power in trust differs from its presumptive value is upon the trustee or donee of a

power in trust or other person claiming the difference.

3. Unless the will or lifetime trust instrument otherwise explicitly provides the annual commissions allowed
by subdivision 2 shall be payable one-third from the income of the trust or property subject to the power in
trust and two-thirds from the principal of the trust or property subject to the power in trust. However, in the
case of a trust whose definition of income is governed by section 11-2.4 of the estates, powers and trusts
law or a charitable remainder annuity trust or a charitable remainder unitrust, as defined in section six
hundred sixty-four of the Internal Revenue Code of nineteen hundred eighty-six, as amended, such annual
commissions shall be payable from the corpus of any such trust after allowance for the annuity or unitrust

amounts and shall not be payable out of such annuity or unitrust amounts.

4. The commissions allowed by subdivision 2 may be retained by a trustee provided he or she furnishes
annually as of a date no more than 30 days prior to the end of the trust year selected by the trustee, to each
beneficiary currently receiving income, and to any other beneficiary interested in the income and to any
person interested in the principal of the trust who shall make a demand therefor and by a donee of a power
in trust if he or she furnishes annually as of a date no more than 30 days prior to the end of the calendar
year to the beneficiary of the power in trust, a statement showing the principal assets on hand on that date,
and at least annually or more frequently if the trustee or donee of the power in trust so elects, a statement
showing all his or her receipts of income and principal or property subject to the power in trust during the

period with respect to which the statement is rendered including the amount of any commissions retained
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and the basis upon which the commissions were computed. A trustee or donee of a power in trust shall not
be deemed to have waived any commissions by reason of his or her failure to retain them at the time when
he or she becomes entitled thereto; provided however that in the case of a trust commissions payable from
income for any given trust year shall be allowed and retained only from income derived from the trust during
that year and shall not be supplied from income on hand in respect of any other trust year and in the case
of property subject to a power in trust commissions payable from income for any given calendar year shall
be allowed and retained only from income derived from the property during that year and shall not be
supplied from income on hand in respect of any other calendar year. If a beneficiary receiving income does
not desire to be furnished with any such statements his or her advice to the trustee or to the donee of the
power in trust to that effect in writing shall thereafter excuse the trustee or donee of the power in trust from
furnishing such statement to the beneficiary unless and until the beneficiary requests such annual

statements from the trustee or donee of the power in trust.
5.

(a) During the continuance of a trust created solely for public, religious, charitable, scientific, literary,
educational or fraternal uses and during the period of continuance of such a trust after the termination
of a life use or uses the trustee shall be entitled to and may retain commissions from income in an

amount annually equal to 6 per cent of income collected in each year.

(b) In the case of a trust created solely for public, religious, charitable, scientific, literary, educational or

fraternal uses the trustee shall not be entitled to any commission from principal.

(¢) In the case of such a trust which continues after the termination of the measuring life use or uses
the trustee for the period of the measuring life use or uses shall be entitled to commissions from income
and principal at the rates and according to the terms specified in subdivision 2 and except in respect of
principal paid out to a charity or for charitable uses shall be entitled to a commission for distributing all

sums of principal at the rate specified in subdivision 1.

(a) Subject to section 2313 regarding multiple commissions of executors, trustees, or donees of a
power in trust created under wills of persons dying, or lifetime trusts established, after August 31, 1993,
if the gross value of the principal of the trust or of the property subject to the power in trust accounted
for amounts to $400,000 or more and there is more than 1 trustee or donee each trustee or donee is
entitled to the full compensation for paying out principal allowed herein to a sole trustee or donee
unless there are more than 3, in which case the compensation to which 3 would be entitied must be
apportioned among the trustees or donees of the power in trust according to the services rendered by
them respectively unless they shall have agreed in writing among themselves to a different
apportionment which, however, shall not provide for more than one full commission for any one of
them. If the gross value of the principal of the trust or of the property subject to the power in trust

accounted for is:
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(i) less than $100,000 and there is more than 1 trustee or donee of the power in trust, the full
compensation for paying out principal allowed herein to a sole trustee or donee of the power in trust

must be apportioned among them according to the services rendered by them respectively, or

(i) $100,000 or more but less than $400,000, each trustee or donee of the power in trust is entitled
to the full compensation for paying out principal allowed herein to a sole trustee or donee of the
power in trust unless there are more than 2 trustees or donees of the power in trust in which case
the full compensation for paying out principal allowed herein to 2 trustees or donees of a power of
trust must be apportioned among them according to the services rendered by them respectively,
unless the trustees or donees of the power in trust shall have agreed in writing between or among
themselves to a different apportionment which, however, shall not provide for more than one full

commission for any one of them.

(b) Subject to section 2313 regarding multiple commissions of executors, trustees, or donees ofa
power in trust created under wills of persons dying, or lifetime trusts established, after August 31, 1993,
if the value of the principal of the trust or of the property subject to the power in trust for the purpose of
computing the annual commissions allowed by subdivision 2 amounts to $400,000 or more and there is
more than one trustee or donee of a power in trust each trustee or donee of a power in trust is entitled
to the full annual commission allowed herein to a sole trustee or donee of a power in trust unless there
are more than 3, in which case the annual commissions to which 3 would be entitied must be
apportioned among the trustees or donees of the power in trust according to the services rendered by
them respectively unless the trustees or donees of the power in trust shall have agreed in writing
among themselves to a different apportionment which, however, shall not provide for more than one full
annual commission for any one of them. If the value of the principal of the trust or of the property
subject to the power in trust for the purpose of computing the annual commission allowed by

subdivision 2 amounts {o:

(i) less than $100,000 and there is more than 1 trustee or donee of the power in trust, the annual
commission allowed herein to a sole trustee or donee of a power in trust must be apportioned
among the trustees or donees of the power in trust according to the services rendered by them

respectively, or

(i) $100,000 or more but less than $400,000, each trustee or donee of the power in trust is entitled
to the full annual commission allowed herein to a sole trustee or donee of a power in trust unless
there are more than 2 trustees or donees of the power in trust in which case the full annual
commiissions allowed herein to 2 trustees or donees of a power in trust must be apportioned among
them according to the services rendered by them respectively, unless the trustees or donees of the
power in trust shall have agreed in writing between or among themselves to a different
apportionment which, however, shall not provide for more than one full annual commission for any
one of them. However, if from a trust or from property subject to a power in trust having a value of

$400,000 or more, or if from a trust or from property subject to a power in trust having a value of
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$100,000, or more but less than $400,000, as the case may be, at the beginning of a trust year or
of the calendar year any payments in partial distribution of the trust or of the property subject to the
power in trust shall be made during the trust or calendar year so as to reduce the trust or the .
property subject to the power in trust to a value of less than $400,000 or $100,000, as the case
may be, at the end of the trust or calendar year, then the annual commissions allowed herein shall,
on a proportionate basis, be those allowed fo trustees of a trust or to donees of a power in trust
over property having a value of $400,000 or more, or of a trust or to donees of a power in trust over
property having a value of $100,000 or more but less than $400,000, as the case may be, for the
period from the beginning of the trust or calendar year to the date of the distribution and shall, on a
proportionate basis, be those allowed to trustees of a trust or to donees of a power in trust over
property having a value of either $100,000 or more but less than $400,000 or less than $100,000,
as the case may be, for the remainder of the trust or calendar year and the part of such
commissions payable from principal and computed from the beginning of the trust or calendar year
to the date of distribution shall be charged ratably to the property remaining in the trust or still
subject to the power in trust after such distribution and to the property distributed from the trust or
to the beneficiary of the power in trust on the basis of their respective values. Further, if during a
trust or calendar year additional property shall be received into a trust which had a value of less
than $100,000 or by a donee of a power in trust the property subject to which had a value of less
than $100,000, or into a trust which had a value of $100,000 or more but less than $400,000 or by
a donee of a power in trust the property subject to which had a value of $100,000 or more but less
than $400,000, as the case may be, at the beginning of the trust year or calendar year, so that
because of the additional property the trust or the property subject to the power in trust has a value
of $100,000 or more but less than $400,000, or of $400,000 or more, as the case may be, at the
end of the trust or calendar year, then the annual commissions allowed herein to the trustee or to
the donee of the power in trust shall, on a proportionate basis, be those allowed to trustees of a
trust or to donees of a power in trust over property having a value of less than $100,000, or to
trustees of a trust or to donees of a power in trust over property having a value of $100,000 or more
but less than $400,000, as the case may be, for the period from the beginning of the trust or
calendar year to the date of the receipt of the additional property and shall, on a proportionate
basis, be those allowed to trustees of a trust or to donees of a power in trust over property having a
value of $100,000 or more but less than $400,000, or to trustees of a trust or to donees of a power
in trust over property having $400,000 or more, as the case may be, for the remainder of the trust

or calendar year.

(c) Notwithstanding any provision of paragraphs (a) and (b) of this subdivision to the contrary, if during
the continuance of a trust not measured at any time directly or indirectly by a life or lives or during the
continuance of a trust after the termination of the measuring life or lives, the annual income of the trust
amounts to $4,000 or more and there is more than 1 trustee, each trustee is entitled to the full

commissions allowed under subdivision 5 to a sole trustee unless there are more than 2, in which case
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the commissions to which 2 trustees would be entitled must be apportioned among the trustees
according to the services rendered by them respectively unless they shall have agreed in writing
among themselves to a different apportionment which, however, shall not provide for more than one full
commission to any one of them. If the annual income of the trust amounts to less than $4,000 and there
is more than 1 trustee the commissions to which a sole trustee would be entitled under subdivision 5
must be apportioned among the trustees according to the services rendered by them respectively

unless they shall have agreed in writing among themselves to a different apportionment.

7. Where a trustee or donee of a power in trust is for any reason entitled or required to collect the rents of
and manage real property the net amount of rents collected and not the gross amount shall be used in
making computation of commissions allowed by subdivision 5 and in addition to the commissions herein
provided he or she shall be allowed and may retain for such services 6 percent of the gross rents collected,
but there shall be only one such additional commission regardless of the number of trustees or donees of
the power in trust. If there are 2 or more trustees or donees of the power in trust the additional commission
herein provided for must be apportioned among them according to the services rendered by them

respectively unless they shall have agreed in writing among themselves to a different apportionment.

8. If a trustee or donee of a power in trust is either authorized or required by the terms of the will to
accumulate income for any purpose permitted by law he or she shall be entitled to commissions from the
income so accumulated, including income derived from the investment of such accumulated income, at the
rate of 2 percent of the first $2,500 of such income distributed during the administration of the trust and 1
percent of all such income distributed in excess of $2,500 and he or she may retain such commissions at
the time or times such income is distributed.

9. The value of any property to be determined in such manner as directed by the court and the increment
thereof received, distributed or delivered, shall be considered as money in making computation of
commissions. Whenever any portion of the dividends, interests or rents payable to a trustee or to a donee
of a power in trust is required by any law of the United States or other governmental unit to be withheld by
the person paying it for income tax purposes, the amount so withheld shall be deemed to have been

collected.

10. Where the will provides a specific compensation for a trustee or for a donee of a power in trust he or

she is not entitled to any other allowances for his or her services.

11. For the purposes of this section, the term “trustee” shall mean any trustee who is not a corporate
trustee and the term “donee of a power in trust” shall mean any such donee including a donee of a power
during minority who is not a corporate fiduciary provided, however, that as used in subdivision 6 of this
section, the term trustee shall include a corporate trustee and further provided that the term “property

subject to the power in trust” shall include property subject to a power during minority.

History
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Current through 2022 released Chapters 1-12

New York Consolidated Laws Service > Surrogate’s Court Procedure Act (Arts. 1—28) > Arlicle 23
Costs, Allowances and Commissions (§§ 2301 — 2313)

§ 2306. Annual statements to be furnished to beneficiaries

Any trustee, donee of a power during minority or donee of a power in trust who is not required to furnish
annual statements under either 2308 or 2309 because he or she has not retained annual commissions shall
nevertheless be required to furnish the annual statements referred to in those sections to any beneficiary
receiving income or any person interested in the principal of the trust who shall request such statements, or
in the case of a power during minority or of a power in trust, to the beneficiary of the power in trust, orto a
person to whom a payment not exceeding $10,000 could be made under subdivision 1 of section 2220 of
this chapter.

History

Add, L 1966, ch 953, eff Sept 1, 1967; L 2079, ch 607, § 1, effective January 1, 2020.

Annotations

Notes

Prior Law:

Earlier statutes: SCA § 254.

Revision Notes:

Surr Ct Act § 254 with minor changes in phraseology. No change in substance is intended. See Report No. 7.11B,
Legis Doc (1964) No. 19, pp. 684-690.

Editor's Notes

Laws 20718, ch 6071, § 7, eff January 1, 2020, provides:
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§ 7. This act shall take effect on the first of January next succeeding the date on which it shall have become a law.
Amendment Notes

The 2019 amendment by ch 601, § 1, added “donee of a power during minority or donee of a power in trust”,
substituted “he or she” for “he”, and added “or in the case of a power during minority or of a power in trust, to the
beneficiary of the power in trust, or to a person to whom a payment not exceeding $10,000 could be made under
subdivision 1 of section 2220 of this chapter.”

Commentary

Committee Comments
2019 Recommendations of the Surrogate's Court Advisory Committee:

The Committee recommends an amendment to the SCPA to create rules governing the commissions of donees of
powers in trust, including donees of powers during minority, identical to the existing rules governing commissions of
trustees.

The concept of a “power in trust” is long established in New York law and were given great importance by the
Revised Statutes enacted in 1829-1830. Under those statutes, trusts could be created for only limited purposes and
failed attempts to create trusts created instead powers in trust in the purported trustees. Current law in  £F7L 70-
3.1(b) refers to “a power during minority to manage property vested in an infant” as one of the powers which is not a
power of appointment but to which the provisions of Article 10 generally apply. Such a donee is included in the
definition of “fiduciary” in the EPTL ( £P7L 2-1.7) and in the SCPA (103(21)) (both referring to “donee of a power

during minority”).

it is clear, however, that donees of a power in trust are not limited to donees holding the power during the minority
of the beneficiary. Although the express statutory references to powers in trust refer only to powers to manage
property vested in an infant, £P7L 70-10.1, which expressly retains as the law of New York the common law of

powers except as modified by Article 10, the statement by the Bennett Commission that this provision does not

invalidate other powers not specifically mentioned 1 and case law 2 clearly indicate that a power in trust to manage

property vested in an incapacitated person does exist under New York law.

14th Report of Temporary State Comm. on Modernization, Revision and Simplification of Law of Estates, Fourth Report, N.Y.
Legis. Doc., 1965, No. 19, at 24.

2 See Matter of Schaper, 151 Misc.2d 923, 574 N.Y.S.2d 137 (Sur. Ct New York County 1997).
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The question of compensation of such donees of the various powers to manage property belonging to others is not

clearly answered by our statutes. Matter of Chase Manhattan Bank (Golding) 3 authorized advance payment of
minority under a lifetime trust. The court also ordered that the calculation of commissions was to be made under
SCPA 2307 which governs payments to fiduciaries other than trustees because the donee was not a trustee. The

court did suggest that commissions would more appropriately be calculated under SCFA 2308 and 2309, which

govern commissions of trustees. Today SCPA 2312 governing the commissions of corporate trustees would be

relevant to the compensation of corporate donees.

The amendments to the SCPA make the provisions applicable to trustees’ commissions applicable to all donees of
powers to manage property whether during minority or vested in an incapacitated person or of any other sort, with
one exception. Under New York law, a failed attempt to appoint by will an individual to be the guardian of the
property of an infant result in the nominated person being a donee of a power to manage property during minority.
Under SCPA 7774, this donee “has all the rights and duties of a guardian and shall be entitled to receive the
commissions allowed to a guardian.” Donees governed by SCPA 7774 are excluded from the changes made by

this proposal.

The specific sections of the SCPA to be amended are 2308, 2309, and 2312 governing trustees’ commissions, thus
codifying Chase Manhattan Bank (Golding) and extending its holding to other donees of a powers in trust, and 2313

dealing with multiple commissions of executors or trustees under wills and lifetime trusts established after August

31, 1993. 4

The amendments to SCPA 2308, 2309, and 23712 use the language “donee of a power to in trust” in order to

make sure that every sort of power in trust that could still exist under the common law is included in the new
provisions. Each section has also been amended to make it clear that the new language includes donees of powers
during minority. The phrase “donee of a power in trust’ has been added to every reference to “trustee” except in
those provisions dealing with trustees of charitable trusts and those providing for the transition from the previous
rules governing commissions. Because donees of a power in trust will be entitled to trustees’ commissions only
from the enactment of these amendments, the transition rules are not relevant. The term “property subject to the
power in trust” has been used as the equivalent of “trust property” and the term “calendar year” has been added to
references to “trust year” because the property subject to the power does indeed belong to the beneficiary of the

power, the items of income and deduction attributable to it would be included in the beneficiary's gross income

3 129 Misc.2d 952, 494 N.Y.8.2d 660 (Sur. Gt New York County 1985).

4The proposed amendments deal only with the computation of commissions and do not dea!l with the question of jurisdiction
over donees of powers created in lifetime trusts that was at the heart of the guestion in Matter of Chase Manhattan Bank
(Golding). Codifying that part of the holding requires changing the phrase “from which his letters issued” with the phrase “the
court having jurisdiction over the estate or trust” in  SCPA 2011 which, as the opinion in Matter of Chase Manhattan Bank
(Golding) points out, is the meaning of the phrase under CPLR 8005, Such an amendment is beyond the remit of this project.
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reported on form 1040 and the tax year would indeed be the calendar year. Finally, consideration should be given
to making the amendments applicable to donees of powers during minority and of other powers in trust effective on

January 1 of the year following their enactment, thus making transition rules unnecessary.

Research References & Practice Aids

Jurisprudences:

106 NY Jur 2d Trusts § 381. .

Treatises

Matthew Bender's New York Civil Practice:

6 Cox, Arenson, Medina, New York Civil Practice: SCPA 12306.01.
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STATE OF NEW YORK

[XXXX]
20 [XX] -20 [XX] Regular Sessions
IN ASSEMBLY

[e), 20([xX]

Introduced by [e]

AN ACT to amend the estates, powers and trusts law, the surrogate’s court
procedure act, the banking law and the civil practice, law and rules in
relation to a new trust code

The People of the State of New York, repregented in Semate and Agsembly, do
enact as follows:

Section 1. The Estates, Powers and Trusts Law is amended by adding a new
article 7-A to read as follows:

ARTICLE

NEW YORK TRU CODE

SUMMARY OF ARTICLE

Part. 1. In General

.1 Short title.

.2-A Purchase-money resulting trust abolighed.
.3 Definitions,
1.4 Knowledge.

5 Default and mandatory rules.
1.6 Common Law and principles of equity,
7 Governing law.

1.8 Principal place of administration.
.9 Methods and waiver of notice.
.10 Others treated as qualified beneficiaries.
.11 Nonjudicial settlement agreements.
1.12 [Reserved] .

EXPLANATION-Matter in i 5 (underscored) is new; matter in brackets
[-] is old law to be omitted.

Part 2. Judicial Proceedings
2.1 Role of court in administration of trust,
2.2 Jurisdiction over trustee and beneficiary.

Section

7-A-
7-B-

Part 3. Representation [Reserved]

Part 4. Creation, Validity, Amendment, Modification, and
Termination of Trust

gection 7-A-4.1 Methods of creating trust.
7-A-4,2 General reguirements for trust creation.
7-A-4.2-A $pecific ruleg for creation of lifetime trusts,
7-A-4.1-B Trustee of passive trust not to take.




4.2-C When trust interests not to merge,

3 Trusts created in jurisdictions cutside of New York.

A-4.4 Trust pUrposes.

~A-4.4-A Supplemental needs trusts established for persons with severe
and chroni¢ or pers nt disabilitles,

7-A-4.5 Charitable purposes; enforcement.

7-B-4.6 Creation of trust induced by aud, duress, or undue influence
or the result of mistake,

7-A-4.7 Oral trustsg not recognized.

7 4.8 Trusts for pets.

- .9 Noncharitable trust without ascertainable beneficiary.

7-A-4.9-A Amendment of trust other than by trust contributor,

7 .10 Modification, termination, or reformation of trust; proceedings

for approval or disapproval.

7-A-4.11 Revocation or amendwent of irrevocable lifetime trust initiated
by ngent .

7-A-4,12 Modification or termination becas

circumstances or inability to adminig

A-4.,13 Cy pres.

A-4.14 Modification or termination of uneconowmical trust.

~A-4.15 Reformation to correct mistakes,

A-4.16 Modification to achieve settlor’s tax or supplemental needs

4 objectives.
7-RB-4.17 Cowmbination and divigion of trusts.

uge of unanticipated
er trust effectively.

Part 4-A. Bank Accounts in Trust Form

Section 7-A-4-A,1 Definitions,

A.2 Terms of a trust account.
~A,3 Payment to beneficiary.
A.4 Effect of payment.

7 A.5 Rights not affected.

7 A.6 Joint deposito

7-7 A.7 Multiple benefic

7-A-4-A.8 Application.

Part 5. Rights of Beneficiaries and Creditors; Spendthrift and
retionary Trusts

gection 7-A-5.1 Rules regarding transfer of income interest in trust; rights of

of life insurance policy inalienable.
-5.3 gpecial creditor exceptions to restraints on involuntary

onary trusts.
r's ¢laim against trust contributor to a revocable trust.

7-A-5.4 Discr
7-8-5.5 Credi
7-A

5.7 Perscnal obligations of trustee,

Part 6. Revocable Trusts
A-6.1 Capacity of trust contributor of revocable trust.
~A-6,2 Revocation or amendment of revocable trust.
A
A

Section

-6.3 Rights duties in revocable trusts; powers of withdrawal,
~-6.4 Timi ion on action contesting wvalidity of revocable trust;
distribution of trust property,




Part 7. Office of Trustee

Section 7-A-7.1 Accepting or declining trusteeship of a lifetime trust.
=A-T7 ., 2
~A-T7, 3
-A-7 n to excluded co-trustee,
-A-7.4 Vacancy in trusteeship; appointuwent of successor
7.4-A Sugpension of powers of trustee in war vice
~A-7

.5 Resignation of trustee,
6 Removal of trustee,

.7 Delivery of property by former trustee.
.8 Compensation of trustee.

7.9 Reimbursement of expenses,

7,10 Accounting by trustee in supreme court.

Part 8. Duties and Powers of Trustee

Section 7-A-8.1 Duty to administer trust,
7-A-8.2 Duty of lovyalty,
7-A-8.3 Duty of idwpartiality,
7-A-6.4 Duty of prudent administration.
7-A~8.5 Duty reg g costs of administration.
7-B-8.6 Duty to ex se trustee’s special skills and expertise.
7-A~8.7 Powers and duties regarding delegation by trustee to agent ox

another trustee.

7-A-8.8 [Regserved]

7-A-8,9 Duty to control and protect trust property.

7-A-8.10 Duty regarding recordkeeping and identification of trust
TeRA-8

T-A-8,

T-B-8,

7-A-8, Duty regarding discr

7-A-8.15 Ger 1 powers of trus =9

7-A-8.] ic powers of tru €.

7-A-8.] and powers rege ng distribution upon terwmination,
7-A-8.18 Power of trustee to pay income or principal to trust contributor

as reilmbursement for income taxes.
Powers and duties regarding decanting,
Duty when resulting trust arises,

Part 9. New York Uniform Directed Trust Act
Short title,
pefinitions,
cion; principal place of administration.
Exclusions.
Powera of trust director,
Lindt ong on powers of Lrugt director.
Duties and liabilities of trust director.
Duties and liabil s of directed trustee.
Duty to provide information to trust director or trusktee.
No duty to wonitor, inform, or advise,
Limitation of action against trust director.
Defenses in action against trust director,
Jurisdiction over trust directoxr.
A Accepting or declining the position of trust director.
~A-9,15 Compensation of trust directors and directed trustees,
A-9.16 Trusit director’s bond,

Section '




J-A-9,17 Vacancy in the position of trust director; appointment of

~A-9.20 Uniformity of app]
-A-9.21 Severability clause.
A-9.22 Application of part,

t 10. Liability of Trustees and Rights of Persons Dealing with Trustees
Section 7-i Remedies for breach of trust,
7 Liability for breach of trust,
Damages in absence of breach.
Compensation of attorneys, costs and allowances,
Limitation of actilon against trustee,
5 Reliance on trust instrument,
Event affecting admninistration or distribution.
Exculpation of trustee and trust director.
7-A-10,9 RBenefi y's consent, release, or ratification,
7-A-10.10 Limitation on personal liability of trustee.
7-A-10.11 Interest as general partner.
7-A-10.12 Protection of person dealing with trustee.
7-A-10.13 Certification of trust.

Part 11l. Miscellaneous ¥rovisions
Section 7~-A~11.1 [Reserved],
7 1.2 Relation to Electronic Signatures in Global and National
Conme Ac

TRA-11,3 rability clause.
7-A-11.4 ive date.
7-A-11.5 [Reserved],

7-A~-11.6 Application to existing relationghips.

PART 1. Tn General

Short title
cicle may be cited as the New York Trust Code.
scope

(a) This article applies to express trusts (as defined by section 7-A-
1.3(8)), to resulting trusts, and where expressly wade applicable to bhank
accounts in trust form.

(v) This article does not apply to constructive trusts.

(¢) Cross-reference. Article 8 also applies to charitable trustg.
§ 7-A~1.2-A Purchage-money resulting tirust abolished

A disposition of property to cne person for a valuable congidevation paid,
in whole or in part, by another ig presumed fraudulent as against the creditors
of the payor at the time of such disposition and, unless the presumption is
rebutted, a trust gults in favor of such creditors to the extent necegsary to
satisfy their claimg; but title to the property vests in the transferee and no
trust results to the payor unless the transferee either:

(a) Takes such property, in hig own name, as an absolute transfer without
the congent or knowledge of the payor; or

(b) In violation of some trust, purchagses the property so transferred with




(1) “Action,” with respect to an act of a rrustee, includes a failure to

(2) “Agcertainable standard” means a standard relating to an individual's
health, education, support, or waintenance within the weaning of
2041 (b) (1) (A) or 2514 (c¢) (1) of the Internal Revenue Code.

(3) “Beneficiary” means a person thab:

(A) has a present or future beneficial interest in a trust, ves QX
contingent, including a person who would be entitled to trust property if a
resulting trugt axose, ox

(B) in a capacity other than that of trustee, holds a power of appointment
over trugkt property.

{(4) “Breach of trust” meang a violation by a trustee ox trust director of a
duty impoged on that trustee or trust director or trustee by the terms of the
trust, this article, or law of thig state other than thig article.

“Charitable trust” wmeans a trust, or portion of a trust, created for a
able purpose described in section 8-1,1.

(6) “Creator" meang a person defined in section 1-2.2.

(7)  “Environmental Jlaw” means a federal, or local law, rule,
regulation, or ordinance relating to protection of the environment,.

(8) “Bxpress trust,” ig defined as follows:

(A} Except as provided in paragraph (B), an express trust means a fiduclary
relationship with respect to property avising from a wmanifestation of intention
to cereate that relatlonship and subjecting the person who holds title to the
property to duties to deal with it for:

(i) one or more personsg, at least one of whom ig not the gole trustee, or

(ii) the benefit ¢f charity, ox

(iii} the care of an animal as provided in sectien 7-A-4.,8, or

(iv) @& noncharitable purpose ag provided in section 7-A-4.9,

and includes a trust created pursuant to any other statute, -Judgment, or
decree thalb requires the trust o be administered in the manner of an express

cha

(B) An express trust shall not include a trust for the benefit of creditors,
a buginess trust where certificates of benefi 1 interest are issued to the
benefi nvestment trust, voting trust, a security instrument such as

for the sole purpose of paving dividends, interest, interest coupons, salaries,
wages, pensi ts, a trust created as an individual retirement gccount
pursuant to gectlion 408{a) of the Internal Revenue Code, instruments wherein
persong are mere noninees for others, any other type of trust created for a
buginess or commercial purpose, or a bank account in trust form,

(9) “Guardian for property” means a guardian for property management as
appointed under SCPA article 17 or 17A or under article 81 of the mental hygiene
law or any person appointed by a court outside of New York for property
managenent: of an incapacitated person. The term does not include a guardian ad
litem,

(10) “Interests of the beneficiaries” means the beneficial interests provided
in the terms of the trust

{11) “Internal Revenue Code” weang the United States Intexnal Revenue Code
of 1986, as amended. Such ferences, however, shall be deemed to congtitute
references to any corresponding provisions of any subsequent federal tax code.

(12) “Irrevocable trust” means a trust that is not a revocable trust.

(13) “Jurisdiction,” with respect to a geographic area, includes a State or
country, or similar governmental entity.

(14) “Lifetime trust” wmeans an expregs trust, including all amendments
thereto, ¢ ed other than by will.

(15) “pergon” means a person as defined in section 1-2.12. As the context
indicates, person way include more than one person,




(16) “Power of withdrawal” means a presently exercisable general power of
appointment, as defined in sectionsg 10-3.2(b) and 10-3.3(b) other than a power:
(3) limited by an ag ainable standard; or (B) exercis ahie by any person only
upon_consent of a person holding a substantial ad est .

(17) “pProperty” wmeans property ag definec

(18) “OQuali d beneficiary” weang a benefic
beneficiary’s status as qualified ben iary is determined:

(A) is entitled to receive or is a permissible recipient of trust income or
orincipal; or

(8) would be entitled to receive or would be a permissible recipient of trust
income or principal if the interests of the recipients described in subparagraph
(A) termindted on that date without causing the trust to terwinate; ox

(C}) would be entitied to receive or would be a permissible recipient of trust
income oxr pxincioal if the trust terminated on that date.

: trust that ariges in favor of the settlor or
on the ilure of an express trust in whole

on the date the

(20) "Revocable” as applied to a L, means revocable by a trust
contributor without the conzent of a person holding a substantial adverse

(21) “Settlor” means the person, including the testator, who

(A) initially transfexs property of the person to a trustee; on

(B) de ss the owner of propexrty that the person holds identifiable
property as trustee; on

(¢) exercises a power of appointment in favor of a trustee, where the terms
of such trust are created in connection with the exercise of the power of
appointment, including the exercise by a trustee of a discretionary power in
favor of a trustee

For purposes

this subdivision, if a person authorized to act on behalf of
a person acts with respect to property owned by that person, the person owning
the property shall be deemed to have taken the action,

(D) Cross-re ences. See sections 3-3.7 (devise to trustee) and 13-3.3
(beneficiary designation of trustee), .

(22) “Spendth snf weans the restraint on the voluntary transfer
of a bene provided by the terws of a trust ox by‘dppl cation
7-A-5 A-5.2 and the restraint on involunt » of a

ciary’s int 3¢ as p1ovgdedA by any statutory = g the
involuntary trancfor of a beneficiary’s interest. “Termg of a trust” includes
any provision stating that the interest of a beneficiary is held subject to a
“spendthrift trust” or words of similar import.

(23] “State” means a State of the United States, the District of Columbia,
puerto Rico, the United States Virgin Islands, or any territory or insular
possession subject to the jurisdiction of the United States. The term includes
an Indian tribe or band recognized by federal law or formally acknowledged by
a State,

(24) “Terms of a trust” weans

(a) excepl ag otherwise provided in para
settlox’ ibent reqdvdi g a trust’s provis
instrument; ox
) established by other evidence that would be admissible in a judicial
ding; or

the trust’s provisions as egtablished, determined, or amended by:
a trustee or trust director in accord with applicable law; ox
) court ordor; or

graph (b), the wmanifestation of the
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rlement agreement under section 7-A-1,11.
u,uql” means an express trust created under a will.




(26) ™fyust,” unless otherwise provided, means a lifetime trust and a
testamentary trust but does not include a resulting trust,

(27) “Trust contributor” weans

(A) a settlor as defined by subdivision (20) other than a person who

exerc , or who is considered to exercigse, a special power of appointment in
favor a trustee; o
(B} a person who nsfers or is deemed to transfer property owned by that

person to the trustee of an existing trust, except to the extent another person
has the power to revoke or has a non-lapsing power of withdrawal ovex
transferred property.

For purpeoses of paragraph (B):

(i) The exercise of a presently exercisable general power of appointment is
deemed to be a transfer of property owned by the powerholder, and

(ii) a person is deemed to transfer property owned by that person if the
person's fiduciary actually transfers the property to, or exercises a power of

appointment: in favor of, a trustee
(C) an one person contributes property to the trustee of an existing
1st, each pe n is the trust contributor of the portion of the trust property

ributable to that person’s contribution, except to the extent another person
has the power to revoke or has a non-lapsing power of withdrawal ov that

“Prust director” weans a person that is granted a power of direction,
s by gection 7-A-9.213), to the the power is exercisable while
the person is not serving as a trust srgon 1s a trust directoxr whether
or not the terms of the trust refer to the person as a trust director and
whether or not the person is a beneficiary, settlor or trust contributor (other
than a settlor) of the trust,

(29} “Trust instrument” means a properly executed instrument that contains
termg of the trust, including any amendments thereto.

(30) “Trustee” means a person who has accepted an appointment as trustee or
has been issued letters of trusteeship. “Trustee” includ an  original,
additional, and suc sor trustee, and a co-trustee,

(31) “Willful misconduct” means intentional wrongdoing, not mere negligence,
negligence or recklessness and “wrongdoing” weans malicious conduct or
conduct designed to defraud or seek an unconscionable advantage.

§ 7-A-1.4 Knowledge

(a) Subject to pa: aph (b}, a person I

(1) has actual knowledge of it;

(2) has received a notice or notification of it; or

(3) from all the facts and circumstances known to the person at the time in
question, has reason to know it,

(b) An organization that conducts activities through employees has notice ox
knowledge of a fact involving a trust onl rom the tiwe the information was
received by an employee having regponsibility to act for the trust, or would
have been brought to the emplovee’s attention if the organization had exercised
reasonable diligence. An organization exercises reagonable diligence if it
maintaing reason for communicating significant information to the
employee having ty to act for the trust and there is reasonable
compliance with the routine Reasonable diligence does not rvequire an employee
of the organization to communicate information unless the communication is part
of the individual’s regular duties or the individual knows a matter involving
the trust would be materially affected by the information.

§ 7-A~1,8 Default and mandatory rules

(a) Except as otherwise provided in the terms of the trust, court order ox
s the duties and powers of
the rights and interests of a

s knowledge of a fact if the person:




(b) The terms of a trust prevail over any provision of this article except:
(1) the rules regarding knowledge {(as provided in section 7-A-1.4
(2) vhe rules for the governing law of a trust {as provided in section 7-A-

(3) the rulesg regarding the principal place of administration (as provided
in section 7-A-1.8);
(4) the rules regarding notice(as provided in section 7-A-1.9);
(5) the rules regarding other qualified beneficiaries(as provided in section
-A-1.10};
(6} the rules for judicial proceedings (as provided in sections 7-A-2.1 and

{(7) the aquirements for creating and amending a trust (as provided in
gections 7-A-4.1 to 7-A-4,9-A);

(8) the rules for commencing a proceeding (as provided in section 7-A-
4.10(b)) and the limitations on modific and termination (as provided in
gsection 7-A-4.10{(¢});

(9) the power of the court to amend or revoke a trust under section
4.11(c), to modify or terminate a trust under section 7-A-4.12 and se
A-14 through 7-A-4.16 or to combine or divide trusts under section 7-A-4.17;

(10) the rights of creditors of trust beneficiaries (as provided in part 5);

(11) the rules regarding the capacity of trust contributors in revocable
trusts (as provided in section 7-A-6.1);

(12) the power of the court to require, dispense with, or modify or terminate
a pond (as provided in sections 7-A-7.2{b) and $.16(Hk});

(13) the rules regarding willful misconduct (as provided in sectiong 7-A-
7.3-Ada) (2), 7 9.8{bland {c) and 7-A-9.9{c) and (d);

(14) the liability and other requirements of an authorized trustee (as
provided in section 7-A-7,3-A(b);

(15%) the requirement that a trustee of a testamentary trust provide the court
with written noti of resignation (as provided in secticn 7-A-7.5(d));

(1.6) the duty of a trustee to act in good faith and in accordance with the
termg and purposes of the trust (as provided in section 7-A-8.1). See section
g.14(a) (xe ing trustee’s actions to be made in good faith);

(17) the te the trust, including the duty to exercise
reasonable care (as provided in section 7-A-8.4) . See sections 7.3(h), 8.5,
8.9, 8.11, 8.12, 10.6 and 10.7 (involving ox requiring reagonableness by
trustee);

(18) the dutiesg relating to delegation if a delegation is wade (as provided
in section 7-A-8.7);

(19) the duties relating to recordkeeping and identification of property (as
provided in section 7-A-8,10):

(20) Beginning at the death of the later to die of the settlor or the

settlor’s surviving spouse or after 21 years if the settlor is not an individual,
the duty under section 7-A-8.13{a) Lo respond to the reasonable request of @
Lciax of an irvevocable tyust for information related to the
crabtion of a trust;
(21) Beginning at the death of the later to die of the settlor or the
lor's surviving spouse, ox after 21 vears if the settlor is not an
individual, the duty under section 7-A-8.13(b) (2) and (3) to notify gualified
beneficiaries of an irrevocable trust who have attained 2% years of age of the
existence of the trust, of the identity of the trustee, and of their right to
request information related to the administration of the trust;

(22) the duty under section 7-A-8.19(g) and the restrictions on powers (as
provided in section 7-A-8,19);

(23) the duties and liabilities of a trust director (as provided in sect
T-A- )

E18}




{24) the submission of the trust director to jurisdiction (es provided in
section 7-A-

(25) the
10.2);

6) the effect of an exc

{27) the rights under
than a trustee or beneficiary;

(28) periods of 1i ation for commencing a judicial proceeding, including
sections 7-A-6.4, 7-A-10.5 and 7-A-9.11 and

(29) the power of the court to take such action and exercise such jurisdiction
as may be necessary in the interests of justi
§ 7-A-1.6 Common law and principles of equity

The common law of trusts and principles of equity supplement this article,
except to the extent modified by thls article or another statute of this state,
§ 7-A-1.7 Governing law

(a) As used in this section:

(1) “Real property” wmeang land or any estate in land, including leaseholds,
fixtures and mo: ges or other liens thereon,

{2) “Personal property” means any propes
including tangible and intangible things.

(3) s validity” relates to the rules of gubstantive law by which a
iediction determines the legality of a disposition in tYU%t, including the
al capacity of > settlor and the xule against perpetuiti

(4) “Effect? relates to the legal consequences attributed undexr the law of
a jurisdiction to a valid disposition in trust,

() “Interpretation” relates to the procedure of applying the law of a
jurisdiction to determine the meaning of language employed by the settlor where
the se or’s intention is not otherwise ascertainable.

(6} “Local law” means the law which the courts of the jurisdiction apply in
adiudic ons that have no relation to ancother jurisdiction.

y ~anding the definition of “real property” in this paragraph, whether
ehold of, fixture, mortgage or other lien on land is real or
vined by the local law of the jurisdiction in which the land

computation of damages (as provided in section 7-A-

(

ulpatory provision (as provided in 7-A-10.8);
siong 7-A-10.10 through 7-A-10.13 of a person other

y other than real property,

N 1nt711%10 validity, effect,
of a lifetime trust, created by a
of a time trugt, by a

1nferp1etat1on and amendment of any term
or non-domic 'y, and the
c non-domici : shall be

(1) the law of the jurisdiction designated in the trust instrument unless
the designation of that jurisdiction‘s law 4is contrary to a mendatory trust
rule under section 7-A- 1.5{b) or a strong public policy, including the rule
against perpetuities, of the jurisdiction having the wmost significant
relationghip to the matter at issue, in which case subparagraph (2) shall apply.
Thig state shall not be the Jurisdi having the most significant
ip to any watter at ot involve real property located
in thig state where the trust ; gnates the law of a jurisdiction
other than this state provided none of the trustees are domiciled in this state,
whether or not this state ig the domicile of the settlor or of any of the
peneficiaries; or

(2) in the absence of a controlling designation in the trust instrument, the
law of the jurisdiction where the settlor was domiciled at the time the
instrument was executed, except that

(i) with respect to real property the law of the situs shall govern, and

(i1) with respect to the interpretation of the terms of the trust applying
to per"onal Prope the local w of the jurisdiction in which the settlor was
:iled at the time of execubion shall govern.




(¢) Notwithstanding anything to the contrary in paragraph (b), whenever a
person, not domiciled in thig state, creates a lifetime trust which provides
that. one or wmore terms shall be governed by the laws of this st >, such

provision shall be given ct by using local law of thig state to d mine
e intrinsic validity, effect, interps on and amendwent of the designated
term or terms and the revocation of a lifetime trust with respect

yated in this state at the time the trust is

(1) any trust properiy
created;

(2) any trust property
added to the trust; and

(3) personal property, wherever situated, if the trustee of the trust is a
person residing, incorporated or authorized to do buginess in this state or a
national bank having an office in this state,

(d) The law governing any aspect of the administration of a trust, <reated
by a domici'Lary oxr non- domi liary, ig the law so desgignated in the trust
instirument that jurisdiction’s law is contrary to a
mandatoLy s ion 7 A-1.5(b)or a strong public policy of the

; pal place of administration, as determined by
> do not designate the governing law,

ctuated in this state at the time such property is

on 7-A-1.8, If
both of the following apply:

(1) The law of the trust’s prinp
under gection 7-A-1.8, governs the

(2) Tf the trust’'s pr place administy on is tr ferred to
another jurisdiction und . 7-A-1.8, the law of the new ) ripal place
of administration of the trust governs the administration of the trust from the
time of the transfer.

(e) Notwithstanding anything to the contrary in paragraph (d), whenever a
person, not domiciled in thig state, creates a brust which provides that one or
more terms for trust administration shall be governed by the laws of this state,
5ugh provision shall be given effect by using the local law of this state with

. e of administration, as determined
administration of the trust,

auy trust property situated in this state at the time the Crust is
ed.;

) _any trust p)operry gituated in thig state at the
added to the trust;

(3) personal proy ituated, :
pergon vesiding, A ed to do buslue
national bank hav1nq an office in thlb state.

(f) Crosgs-reference. § gsection 3-5.1 (relating to the choice of law rules
involving testamentary trusts) and section 7-A-4.3 (relating to the formal
validity of lifetime trusts).,

§ 7-A-1.8 Principal place of administration

(a) The terms of a trust designating the principal place of administration
of the trust are valid only if there is a sufficient connection with the
designated Jurisdiction. Without precluding other meang for establishing a
cient c¢onne on with the desigr d  jurisdiction, rms  of a trust
de)LonaLlng the principal place of administration are valid and contyolling if:

(1) ¢’ s usual place of bus s is located in or a trustee is a
resident of the qaolgnated jurisdiction; ox

(2) ‘tor‘s usual place of business is located in or a trust
director is a resident of the designated jurisdiction; ox

(3) all or part of the administration occurg in the designated jurisdiction.

(b) Unless designated under paragraph {(a):

(1) If there is one trustee, the principal place of administration of a trust
is the trustee’s usual place of business for administering trusts or, if the
trustee has no such usual place of buginess, the trustee’s residence

e such property is

custee of the trust is a
in tl state or a

10



(2) If there are two or more co-trustees, the principal place of
administration is:

(A) If there is only one corporate co-trustee, the usual place of business
for administering trusts of that trustee;

(B) It e is wore than one corporate co-trustee, the place agreed upon by
the co-trustees where any corporate co-trustee hasg its the usuwal place of
business for administering trusts or if the co-trustees do not agree, the place
where a wajority of the trust administyation occuxs, oxr 1f there is no such
place, as a court way determine;

(C) If there is no corporate co-trustee, the place agreed upon by the co-
trustees where any co-trustee carries on the work of trust administration or if
the co-trustees do not agree, the place wheve a wajority of the trust
administration occurs or if there is no such place, as a court may determine,

(¢) Notwithstanding paragraph (b), if a corporate trustee is designated as
the trustee of a trust and the corpora trustee has offices in wultiple states
and performs admini cive functions for the trust in multiple states, the
corporate trustee may designate which ig the corporate trustee’s wusual place of
business for administering trusts with respect to a pv icular trust by
providing notice to the gualified beneficiaries and trust directors. The notice
is valid and controlling if the corporate trustee has a connection to the
Jurisdiction designated in the notice wy an office whe trustee
B res  are performed and the actual p cmance  of  gome  administrative
functions £ that particulax trust take place in that particular jurisdiction.
The subsequent transfer of sowe of the administrative functions of the corporate
trustee to another state or states does not transfer the principal place of
administration as long as the corporate trustee continues Lo maintain aen office
and perform some administrative functions in the jurisdiction designated in the
notice and the corporate trustee does not notify the gus ed ben i

ies of
a change in the principal place of administration pursuant to paragraph (£).

(d) A trustee may transfer the trust’s principal place of adminigtration of
a tegtamentary trust to another St or to a jurisdiction outside of the United
States upon the approval of the Court that has most recently issued letters of
trusteeship to the trust of the trust.

(e} A trustee way b the principal place of administration of a
ifetime trust to another State or to a jurisdiction outside of the United
States:

(1) upon the approval of any Court that has jur

gdiction over the trustee;

or

(2) without the approval of any Court and in the absence of any objection by
a qualified beneficiary; or

(3)without the approval of any Court or of any beneficiary if the terms of
the trust so provide

(f) A 18 shall notify the ied beneficiaries of a proposed transfer
of a trust’s principal place of administration not less than 60 days (and in
the case of a ¢ itable trust not less than 90 days) before initiating the
transfer. The notice of proposed transfer must include:

(1) the mnawme of the Hurisdiction to which the vprincipal place of
administration is to be transferrved;

(2) The address and phone number of the new location at which the trustee
can be contacted;

(3) an explanation of the reascns for the proposed transfer;

(4) the date on which the proposed transfer ig anticipated to occur; and

(5) the date, not less than 45 days {and in the case of a charitable trust
not lessg than 60 days) after the giving of the notice, by which the gualified
heneficiary must notify the wstee of an objecition to the proposed transfer,

(g) In connection with a transfer of the trust’s principal place of
administration, the trustee may transfer some or all of the trust property Lo
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a succegsor trustee designated in the terms of the trust or appointed pursuant
to section 7-A-7.4,

(h) If there are two or more co-trustees of a trust, decisions wmade with
regpect to actions degeribed in thig section are governed by section 7-A-7.3,

(i) Nothing in this section shall liy che application of gection 7-A-8.19
to any trv

(7)) Notwithstanding any other provision of this article, the ustee has no
duty to inform beneficiaries about the availability of thig section and further
has no duty to review the trust instrument to deternine whether any action
should be taken under this section unless requested to do so in writing by a
beneficiary then entitled to receive reports and information related to the
adminigtration of the trust.
§ 7-A-1.9 Methods and waiver of notice

(a) Notice to a person under this article or the sending of a document to a
person under this article must be accomplished in a wanner reasonably suitable

under the clrcum nees and likely to result of the noltice or
documer Permissible methods ¢ notice or for a document to the

son’s last known place of idence or place of business include (but are
limited to} first-class mail, special wall service, personal delivery, on
sending to an emsil address provided by the intended recipient.

(b) Notice ot ise required under this article or a document otherwise
to Dbe tl arti need not be provided to a person whose
oxr location unknown to and not reasonably ascertainable by the

‘e under this article or the sending of a document under this article
may be waived by the porson to be notified or sent the document.

(d) Notice to an incapacitated person may be given to any guardian for
property of guch incapacitated person or Lo a parent or other person with whom
such incapacita person resides.

(e) Notice of a -judicial proceeding must be given as provided in the SCPA
and other applicable rules of civil procedure.

(£) The mnotic provigsion of section 7-A-8,19(i)(2) with respect to the
exercise of the power to appoint to an appointed trust under pa aph (&) ox
(b) of section 7-A-8.19 shall apply in lieu of the notice provision this section.
§ 7-A-1.10 Others treated as qualified beneficiaries

(a) A charitable orga ation expresgly designated to rec
under the terms of a charitable trust has the rights of a qua
under this article if the charitable organizaticn, on the dat
organization’s gualification is being determined:

(1) is entitled to receive or is a permigsible recipient of trust income or
sipal;

(2) would be entitled to receive or is a permissible recipient of trust
income or principal upon the termination of the interests of others entitled to
receive or pernissible recipiente then receiving or eligible to receive
distributions; oxr

{(3) would be entitled to receive or is a permissible recipient of btrust
incowe or principal if the trusgt terminated on that date.

() A person appointed to enforce a trust created for the care of an animal
or ancother noncharitable purpose as provided in section 7-A-4.8 oxr 7-A-4.9 has
the rights of a gualified beneficiary under this article,

(¢) The attorney general of this State has the rights of a qualified
beneficiary with respect to a charitable trust having its principal place of
administration in this State. Nothing in this subdivigion shall limit the rights
of the attorney general under any other provigion of law,

§ 7-A-1.11 Nonjudicial settlement agreemer

(a) For purposes of this section, “int d persong” means persons whose
congent would be required in order to achieve a binding settlement were the

eive distributions
lary
the charitable
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settlement to be approved by the court determined by taking into account SCPA
315 ag if the settlement were the result of a proceeding in which process was
required to be served on all persons interested in the trust. The following

persons not: de bed by the foregoing sentence shall be deemed interested
persons: the gettlor if no adverse income or transfer tax results would a
from the settlox's participation and the currently serving trust or trustees.

(h) E: t _as otherwise provided in parvagraph (¢), interested persons may
enter into a binding nonjudicial settlement agreement with regpect to any mattexr
involving the txust.

(¢) A nonjudicial settlement agreement is valid only to the extent it (1
does not violate the purposes of the trust unless the settlor is a party to the
agreement and (2) includes terms and conditions that could be approved by the
court pursuant to thig article or other appiicable law. In the case of a
charitable trust, a nonijudicial settiement agreement ig not valid unless the
attorney general is a party to the or provides a written statement of
1o obijection to the agreement. Notwi che prior sentence, a nonjudicial
setlblement agreement shall not be r the principal place of
admini ion of a stamentary trust or accomplish any of the following
actions for which court approval is specifically required: trust termination
under section 7-A-4.12(b), wedification of digpositive provisions under section
7-A-4.12 (b) , oy px sformation undexr section 8-1.1(¢), removal frowm this state
of trust property in a tegtamer v _trust under SCPA 710(4); and appointment of
a4 success or co-trustee of a testamentary trust under secti SCPA 706 {2) and
1502,

{d) Matters that wmay be resolved by a nonjudicial settlement agreement
include but are not limited to:

(1) the interpretation or construction of the terms of the trust;

(2) the approval of a trustee’s report or accounting;

(3) direction to a trustee to refrain from performing a particular act ox

W te a trustee of any necessary or desirable power;

(4) the resignation or appointment of a trustee and the de
trustee’s compensation;

(5) transfer of the principal place of administratiom of a lifetiwe trust;

(6) liability of a trustee for an acti
Lrust.

(e) A nonjudicial settlement agreement shall be in writing and executed b
all interested persons described in paragraph (a) in the manner reguired by the
laws of thig state for the conveyance of real property.

(f) An agreement entered into in accordance with this section is final and
binding on all beneficiaries, the trust and all other persons identified in
paragreph (a) as if ordered by a court with jurisdiction over the trust. The
failure of a court to approve a nonjudicial settlement agreement as provided in
paragraph {(g) has no effe on the binding nature of the agreewment.

(g) Notwithstanding pavagraph (f), any interested person may petition the
court. Lo approve or  disapprove  a  propos or an executed a—nonjudicial
settlewent agreemenl ., Suc ition may request a court to determine any isgsue
regarding the agreement including whether the representation as provided in
SCPA 315 is adegquate, whether the agreement contains terms and conditions that
violate the purposes of the trust or whether the agreement contains terms and
conditions that the ceourt could preperly approve.

(h) A petition described in paragraph {g) wust be filed no later than 60
days after the effective date of the agreement absent a showing of good cause
why the petition was not timely filed. Process must issue to all other interested
persons described in paragraph (a).

mination of a

v o omission to act relating to the
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(i) An interested person may also commence a proceeding to interpret, apply
or enforce a nonjudicial settlement agreement. Process must issue to all other
ested p rsons degeribed in paragraph {a) .

(1) Cro See Sec n 7-A-4.11{revocation or amendment of
irrevocable ti tiated by congent) .

PART 2 Judicial Proceedings

§ 7-A-2.1 Role of court in administration of trust

The rules for court involvement in the administration of a trust are provided
by numerous sections of the estates, powers and trusts law, the surrogate’
cou procedure act, and the civil practice law and rules.
§ A-2,2 Jurisdiction over trustee and beneficiary
The Jjurisdiction over trusts, trustees and beneficiaries is provided in
article 2 of the S$CPA.

PART 3 [Reserved]

PART 4 Creation, Validity, Amendwent, Modification, and Terwmination of Trust

‘§ 7-A-4.1 Methods of creating trust
() Subiect to the requirements of
a trust may be C
(1) a transfer of property to another person ag trustee during the settlor’s
lifetime or by will or other transfer of property taking effect upon the

tionsg 7-A-4.2, 7-4.2-A, and 7-A-4.4,

the owner of property that the owner holds identified

property as tr

(3) the exer 5§ a power of appointment in favor of a trustee where the
terns of s sL are created by the exercise of the power of appointment,
including the exercise by a trustee of a discretionary power in favor of a
trustee; ox

(4) a statute, judgment, ow decree that requires the trust to be adminigtered
in the manner of an express trust.,

(b) Fox purposes of subparagraph (&) (1), a transfer of property shall include
a beneficiary designation as provided in section 13-3.3.

(c) Cross-reference. See section 3-3.7 {(disposition in will to trustee) .
§ 7-A-4.2 General requirements for trust creation

(a) In addition to the requirements for creating a lifetime trust pursuant
to section 7-A-4.2-A and the formality requirements to create a toeLamcntaly
trust, and subject to section 7-A-4.4, a trust is created under g
4.1 only

setloxr (oxr a person authorized to act for the settlox who act
the %ettior) has capacity to create a trust, as provided in sections 3-1.1,
4.2-A{e) and 6.1;

(2) the settlor (or a person properly acting on behalf of the settlor)
indicates an intention to create the trust;

(3) the trust has a definite beneficiary ox is:

(A) a charitable trust;

(B) a trust for the care of an animal, ag preovided in section 7-A-4.8; or

(¢) a trust for a noncharitable purpose, as provided in sc

(4} the trustee has duties to pexform, see also section 7- 4.2-B; and

(5) the same person is nolt the sole trustee and sole beneficiary. See also
gection 7-A-4.,2-C,

14



() A beneficiary is definite if the beneficiary can be ascertained now or
in the future, subject to any applicable rule against perpetuities.
§ 7-A-4.2-7 Specific rules for creation of lifebtime trusts

{a) Any person may by lifevinme st dispose of real and personal property.
A natural person who createg a lifetime trust shall be eighteen vears of age or
older.

(b) Every estate in property may be disposed of by lifetime trust.

(¢) Bvery lifetime trust shall be in writing, and shall be executed by the
settlor or the pewson authorized to act on behalf of the settlor and unless
such person ig the sole trustee, by at least one other trustee thereof. The
signature of the settlor (or the person authorized to act on behalf of the
settlor) must be either (i) affixed to the document in the presence of two
witnesses, who then affix their signatures to the deocument, or (ii) acknowledged
by the settlor (or the person authorized to act on behalf of the settlor) in
the manner required by the laws of this state foxr the conveys of real
property. If the gnature of a trustee is required, [ the
trugtee must be either (i) affixed to the document in the presence of (wo

witne who then affix their signatures to the document, or (ii) acknowledged
by ti ugtee in the wanner reguired by the laws of this state for the

conveyance of real propexty.
(d) A1 ime trust sh

. be valid as to any assets therein to the extent
the assets have been trans ed to the tyustee. A tyansfer is not accowplished
by recital of assigoment, holding or receipt in the trust ingtrument. An assel
will be deemed to have been transfen to a trustee on the delive of the
asset to the trustee except that when the settlor is the sole trustee, (a) in
the case of assets capable of registration such as real estate, stocks, bonds,
bank and brokerage accounts and the like, such agsets are deemed transferred on
the recordi of the deed or the completion of registration of the asset in the
name of the trust or trustee, and (k) in the case of other asgets such assets
are deemed transferred to the trustee (i) by a written assignment, either in
the trust instrument or by a separat writbing, describing the asset with
particularity or (ii) by describing with particularity, either in the trust
instrument or in a schedule attached to the trust ingtrument, the asset held in

the trust oxr (iii) by affixing the agset to the trust instrument.
(e¢) A lifetine Ltrust 11 be drvevocable unless the terms of the trust

expressly provide that it is xevocable.
(£) The capacity to ate an irrevocable trust is the same as that regu
to make a gift. The capacity needed to create a revocable trust is governed by

4.2-8 ugtee of pasgive trust not to take

Every disposition of property shall be made directly to the person in whowm
the right to possession and income is intended to be vested and not te another
in trust for such person, and if wade to any person in trust for another, mno
estate, leg or eguitable, vests in the trustee, But neither this section nor
gsection 7-A-4.2-C shall apply to truste arising or resulting by implication of

§ 7-A-4.2-C When trust interests not to nerge

A trust is not wmerged or invalid because a person, including but not liwited
to the gettlor of the truskt, is or wmay becowe the sole trustee and the sole
holder of the present beneficial interest therein, provided that one or more
other persons hold a beneficial interest therein, whether such interest be
vested or contingent, present or future, and whether created by express
provision of the instrument or as a result of reversion to the settlor's estate,
§ 7-A-4,3 Trusts created in jurisdictions outside of New York

(a) A lifetime txru created outside of New York is validly created i
in writing and its creation complies with

t is

15



(1) the law of the jurisdiction in which the trust instrument was executed,

or
(2) the law of the jurisdiction in which, at the tiwe of creation:

(i) the ‘tlor was dowiciled, had a place of abode, or was a nabional; or
(ii) a stee was domiciled or had a place of business; or

(1ii} any trust property was situated.
(b) A te mentary tirust is validly created if the will creating the trust

may be adanitted to probate in New York under section 3-5.1(c), provided,
however, if the trust property includeg real property, the trust wust be validly
created under the law of the jurisdiction in which the land is situated,

§ V-A-4.4 Trust purposes

A tyust may be created only to the extent itg purposes are lawful, and not
contrary to public policy.

§ 7-A-4,4-A Supplemental needs trusts established for persons with severe and
chronic or persistent disasbilities

{a) Definitions: When used in thig ¢ n, unless otherwise expressly stated
or unless the ¢ othe requires:

(1) “Developmen v means developmental disability as defined
subdivision Ly -1 2 on 1.03 of the mental hygiene law,

(2) “Government benefits oy asgistance” means any program of
agssistance which is intended to provide orx pay for suppoxrt, wme
health care and whi :d orx adwministered, in whole ox
any fede ., Btate, county, city or other goverpmer L entity. .

(3) “Mental illness” meang mental illness as defined in subdivision twenty
of section 1.03 of the mental hygiene law.

(4) “Person with a and chronic or persistent digability” meang a
person (i) with wental illness, developmental disability, or other physical or
mental impairment; (ii) whose disability is expected to, or does, give rise Lo
a long-term need for specialized health, mental health, developuental
disabilities, social or other related services; and (iii) who may need to rely
on_government benefits or assistance.

(5) “Supplemental needs trust” means a discretionary trust established for
the ben t of a person with a severe and chronic or persistent disability (the
“berne! ry”) which conforms to all of the following criteria:

(i) The trust document clearly evidences the creator’s intent to supplewent,
not supplant, impair or diminish, government benefits or assistance for which
the benef ary may otherwise be e o the beneficlary wmay be
receiving, except as provided in clause (ii) of this subparagraph;

(11) The trust document prohibits the trustee from expending or distributing
trust assets in any way which may supplant, impair or diminish government
benefits or assistance for which the beneficiary may otherwise be eligible or
which the beneficiary way be receiving; provided, however, that the trustee may
be authorized to make such di butiong to third parties to the
beneficiary’'s needs for f
trustee determines (A) that the ben v's basic needs will be better wmet if
such digtribution is made, and (B) that it is in the beneficiary’s best interestg
to suffer the consequent effect, if any, on the beneficiary’'s eligibility for
or _receipt of government ben g or a stance;

(1i1i) The beneficiary does not have the power to asgsign, encumber, direct,
distribute or authorize distributions from the trust;

(iv) If an inter vivos trust, the creator of the trust is a person or entity
other than the beneficiary or the beneficiary’s spouse; and

(v) Notwithstanding subparagraph (iv) of this paragraph, the beneficiary of
a supplemental needs trust may be the creator of the trust if such trust meets
the requirements of gubparagraph two of pare sh (b)) of subdivision two of
section three hundred sixty-six of the social services law and of the
requlations implementing such clauses. Provided, however, that if the trust is

0
[l

sod, clothing, shelter or health care but only if the
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funded with the proceeds of retroactive payments made as a result of a court
action and due the beneficiary under the federal supplemental security income
program, as established under title XVI of the federal security act, the
creation of a supplemental needs trust by the beneficiary under this
subparagraph shall not jwpair nor limit any right wund applicable law of a
representative payee to receive relwmbursement out of such proce for ewxpenses
incurred on behalf of the beneficiary pending the determination of the
beneficiary’'s eligibility for such federal supplemental security incone
program, nor any right under applicable law of any state orx local govermmental
entity which provided the beneficiasry with interim assistance pending the
determination of the beneficiary’s eligibility for such federal supplemental
gecurity income program to be repaid out of such proceeds for the amount of
such interim assistance.

(6) A “peneficiary” means a p
disability who is a bene

(b) A supplemental nee
following;

(1) It ghall be presuned that the cx or of the ast intended th neither
principal noxr income be used to pay for any expense which would otherwise be
paid by government benefits or assistance for which the beneficiary wight
otherwige be eligible or which the beneficiax might be receiving,
notw. anding ty the trustee may have to make distributions for
food, c¢lothing, or health care ag provided in clause (ii) of
subparagraph five of parvagraph {z) of this section;

(2) Section 7-A-4.4-A(b) shall not bhe applicable to the exte that the
application or possible application of that section would reduce or eliminate
the beneficiary’s entitlement to government benefits or assistance;

(3) Neither principal nor income held in trust shall be deemed an available
regsource to the beneficiary under any program of government benefits or
assistance; however, actual distributions from the trust way be considered to
be income or resources of the beneficiary to the extent provided by the terms
of any guch program;

(4) The tyrustee of the trust shall not be deemed to be holding assets for
the benefit of the beneficiary for purposes of se 43.03 of the mental
hygiene law or section one hundred four of the gocial services law; and

(5) If the trust provides the trustee with the authority to make
distributions for food, c¢lothing, shelter oxr health care as provided in clause
(ii) of subparagraph five of paragraph (a) of this section, and if the mere
existence of that authority would, under the terms of any program of government
benefits or assistance, result in the beneficiary’s logs of government benefits
or assistance, regardless of whether such authority were actually exercised,

~zon with a severe and chronic or persist
ciary of a supplemental needs trush.
crust shall be construed in accordance with the

L

instrument expressly provides, such provision shall be null
and void and the 1S ‘g authority to make such distribubions shall cease and
shall be limited as othe provided; ox

(ii) the trust shall no longer be treated as a supplemental needs tiv under
thig section and the ust shall be construed, and the trust asggets c¢onsidered,

without regard to the provisions of this section,

(¢) (1) Parvagraph (b) of 8 section sha not apply to the extent that the
trust is funded, directly or indirectly, by the beneficiary, except as provided
in clause (v) of subparagraph five of paragraph {a) of this section, by someone
with a legal obligation of support to the beneficiary, or by somecone with
another financial obligation to the beneficiary to the extent of such
obligation, at the time the beneficiary is receiving or applying to receive:

(1) Government benefitg or assistance for which an income and resource
calculation is wade; or
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{(ii) Services, cave or agsistance for which payment or reimbursement is or
may be sought under section 43,03 of the mental hygiene law or section one
hundred four of the social services law,

{(2) To the extent that said paragraph (b) does not apply, the trust shall
not be treated as a supplemental needs trust under this section, and the trust
shall bhe construed, and the trust asgets considered, without regard to the
provisions of is section.

(d) The provisions of paragraph (b) of this section
¢laims by government against persons with an interest
other than the beneficiar

{e) {1} The following language way be used as part of a trust instrument, bhut
is not vequired, to gualify a trust a_supplemental needs trust

1, The property shall be held, IN TRUST, for the benefit of
(hereinafter the ‘b ficiary”) and shall be held, managed, invested and
reinvested by the trustee, who shall ¢ollect the income therefrom and, after
3 y all charges and expens properly attributable thereto, shall, at any
Lime and from time to time, apply for the benefit of the beneficiary, so much
{even to the of the whole) of the net incowe and/or principal of this
as the shall deem advisable, in his or her sole and absolute
discretion, subject to the limitations set forth below. The trustee s
to the principal of e b ce of net ome not 8o p o1 apy

2. Tt the tent to rabte a supplemental needs trust which
conforms to the ction 7-A-4.4-A of the estates, powers and trust
Jaw. The grantor 1dg that the trust asgets be used to supplement, not
supplant, impair or diminish, any benefits or assistance cof eny federal, state,
county, city, or other governmental entity for which the beneficiary wmay
otherwise be eligible or which the beneficiary way be receiving. Consistent
with that intent, it is the grantor’s desire that, before expending amny amounts
from the net income and/or principal of this trust, the trustee consider the
availability of all benefits from government or private assistance programs for
which the beneficiary may be eligible and that, where appropr: and to the
extent posg le, the trustee endeavor to waximize the c¢olle on of such
benefits and to facilitate the distribution of such benefits for the benefit of

not apply to bax
under the trust

3. None of r} income or principal of this tvust shall be applied in such a
manner as to supplant, iwpair or diminish benefits or asgistance of any federal,
city, ox othex X 1 entity for which the beneficiary way

otherwise be eligible or which the beneficiary may be receiving.

4. The beneficiary does not have the power to assign, encumber, direct,
distribute or authorize distributions from this trust.

(2) (i) If the creator elects, the following additional language may be used:

5. Notwithgtanding the provisions of paragraphs two aﬂd three above, the
trustee may make distributions to meet the beneficiary’s mneed for food,
clothing, shelter or health care even if such dista lbuLJons may result in an
impairment or diminution of the beneficiary’s receipt or eligibil
government benefits or assistance but only if the trustee determines
the beneficiary’s needs will be better net iL bu(h dLQtrLbu‘LOn ig m“de, and
) it is in the be ‘g best inter ecr
any, on the benef v's eligibility for ox 1etnipr of qoveynment benefi
or assis

(ii) If thc trustee is provided with the authority to make the distributions
as described in subparagraph (2) (i), the creator way elect to add the following
clause:

; provided, however, that if the wmere existence of the trustee's authorit
to make distributions pu nt. to  th paragraph shall vresult din  the
beneficiary’s loss of government benefits or assistance, regardiess of whether
such authority is actually exercised, this paragraph shall be null and void and
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the trustee’s authority to make guch distributions shall cease and shall be
llmLLcc as provided in paragraphs two and three abovo, without exception,
¥ on shall affect the establishment, interpretation
ruments which do noi. conform with the provi ns
of this sect nor shall thisg section impair the state’s authority to be paid
from o reimbursement frowm any trust which does not conform with the
provisions of this section or to deem the principal or income of such trust an
available L BOU under any program of government benefits or agsistance.
.5 Charitable purposes; enforcement
rules for charitable purposes and enforcement are provided in article 8.
4.6 Creation of trust induced by fraud, duress, or undue influence or the
vegult of mistake

A trust is voidable to the extent its creation, amendment or restatement was
induced by fraud, duress, or undue influence or the creation, amendment or
restatement of the trust was the result of a mistake.
§ 7-A-4.7 Oral trusts not recognized

Other than a tegtamentary trust in a nuncupative wiil created pursuvant Lo
section 3-2.2, no oral trusgt can be created in New York.
§ 7-A-4.8 Trusts for pets

{a) A tyust for the <
Such trust shall terminate when the

Or construct

() The tended use of the p )
purguant to paragraph (a) way be enforced by a person d mqndted For that
purpose in the trust instrument. If no person is appeinted to act or the person
appointed is unable or unwilling to act, a court may appoint & person to act,
A trustee or person having an interest in the welfare of the animal may request
the court to appoint a person to enforce the trust or Lo remove a pPerson
appointed.

(¢) Except as expressly provided otherwise in the trust instrument, no
portion of the principal or income may be converted to the use of the trustee
or to any use other than for the benefit of all covered animals,

(d) Upon termil y,  the trustee shall trar v the unexpended trust
property ag directed ir st instrument or, if there are no such directions
in the trust strument, the property shall pass to the settlor or to the
gettlor’s successors in inteyxest.

(e) A court may reduce the amount of the property transferred if it determines
that amount substantially exceeds the amount required for the intended use. The
amount of the reduction, if any, passes as unexpended trust property pursuant
to paragraph (d) of this section,

(f) If no trustee is designated or no designated trust ig willing or able
to serve, a court shall appoint a trustee and may make gsuch OLhCY orders and
determinations ag are advisable to carry out the intent of and the
purposes of thi
§ 7-A-4.9 Nor

Exceplt as
following rules apply:

(1) A trust way be created for a nor Citak purpoge without a d
definitely ascertainal benef - a noncharitable but other
purpose to be selected by the ‘he trust may not be enforced for wore

han 21 years.

(2) A trust authorized by this section shall or may be enforced by a person
appointed in the terms of the trust or if no person ig appointed, or if the
person so appointed is unwilling or unable to act, by a person appointed by the

trustee

) Property of a trust authorized by this section may be applied only fox
its intended purpose. Except as otherwise provided by the terms of the trust,
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if the court determines that not all of the trust property is required for its

intended purpose, the excess property must be distributed to the settlor or to

the settlor’s suc sors in interest.

§ 7-A-4,9-A Amendment of trust other than by trust contributor te a revocable
trust

(a) A trust may be amended by a person other than the trust contributor to
a revocable trust to the extenlt the trust terwms provide.

(b} Any authorized trust amendment by & 1 on  other than the trust
contributor te a revocable trust shall be in writing and executed by the person
authorized to awmend the trust, and except as otherwise provided in the governing
instrument, shall be acknowledged or witnessed in the manner reguired by
< ph (¢) of ion 7-A.4.2-A, and shall take effect as of the date of
such execution. Written notice of such amendment shall be delivered to at least
one other trust within a reasonable tvime 1if the person executing such
amendment is nc he sole trustee, but failure to give such notice shall nob
affect the validity of the amendment or the date upon which same shall take
effect. No trustee shall be liable for any act reasonably taken in reliance on
an existing try 1strument prior to actual receipt of no e of amendment
thereof. Absent written congent, no trustee shall be liable for the failure to
comply with an amendment that expands, restricts or otherwise wodifies the
trustee’s duties, powers, obligations, ox compengation for a period of 60 days
er yecelpt of notice of awmendment.
§ 7-A-4.10 Modification, termination, or reformation of tyust; proceedings for

~ust terminates when and to the extent:

(1) The terms of the trust so provide, including by the valid exercise of a
power to revoke pursuant to the terms of the trust;

(2) No purpose of the trust remaing to be achieved;

(3) The purposes of the trust have become unlawful, contrary to public
policy, or impossible to achieve;

(4) ALl of the trust property has been distributed by the trustee in
accordance with the terms of the trust;

(5) A trust is revoked pursuant to section 7-A-4.11; or

(6) A court orders a termination in a proceeding brought under sections 7-
A-4.12 oxr 7-A-4.14.

(b) A proceeding to approve or disapprove a wodification or terwminestion under
sections 7-A-4.12, 7-A-4.14 and 7-A-4.16, or a reformation under section 7-A-
4.15 may be commenced solely by a trust or beneficiary on notice to the
parties interested in the proceeding. The parties interested in such a
proceeding shall include the trustee and any person or persons Upon whom service
of process would be required in a proceeding for the judicial settlement of the
account of the trustee, taking into account SCPA 315, In addition, the party
commencing any proceeding described : the firgt sentence of this paragraph
shall notify the settlor in writing ti such proceeding has been commenced.

(¢) Notwithstanding anythi in gections 7-A-4-12, 7-A.4-14 and 7-A-4-16 to
the contrary, a t shall not be modified ninated to the extent doing
50 would opard (i) the deduction or exclusion originally c¢laimed with
respect to any contribution to the trust that gqualified for the annual exclusion
under section 2503 () of the Internal Revenue Code, the marital deduction under
section 2056 (a) or 2523{a) of the Internal Revenue Code, or the charitable
deduction under section 170(a), 642(c¢), 2055(a) or 2522(a) of the Internal
Revenue Code, (ii) the qualification of a transfer as a direct skip under
section 2642 (c) of the Internal Revenue Code, or (iii) any other specific tax
benefit for which a contribution originally qualified for income, gift, estate,
or generat i > purposes under the internal revenue code,
or (iv) a beneficiary’s eligibility for, or a beneficiary’'s receipt of, public
benefits or both.
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§ 7-A-4.11 Revocation or amendment of irrevocable lifetime trust initiated by
consent

(a) Upon the written consent, acknowledged or proved in the wanner required
by the laws of this state for the recording of a conveyance of real proper
of all the living persong beneficially interested in a ti of proper
her ‘ore or hereafter created, the creator of such trust wmay revoke or amend
the whole or any part ereof by an instrument in ng acknowledged or proved
in like manner, and thereupon the estate of the trustees ceases with respect to
any part of such trust property, the disposition of which has been revoked. If
the conveyance or other instrument creating a trust of property was recorded in
the office of the c¢lerk or register of any county of this state, the instrument
revoking ox amending such trust, btogethexr with the congents thereto, shall be
recorded in the game office of every county in which the conveyance or other
instrument creating such trust was recorded. The creator’s power to cong
a revocation or amendment may be exercised by an agent under a power of
only to the extent authorized by the power of yrney or undexr

(b) For the purposes of paragraph (a) (1}, a di o1, cont

creabed on or by ptember first, nineteen hundred fifty-one,
class of persons described only as the heivs, next of kin or dis
by any term of like iwmport) of the creator of the trust does not ¢ e a
beneficial interest in such p S

(¢) If not all of the bene i es consent to a vocation oxr awendment of
cthe trust under paragraph (a) {1) and the creator so congents, the revocation or
amendment may be approved by the court in a proceeding brought by the creator
or a beneficiary if the court ig satisfied that:

(1) if all of the beneficiaries had consented, the trust could have been
modified or minated under pavagraph {a) (1) ; and

(2) the interests of a beneficiary who does not or cannot congent will be
ly prote d; and

(3} the revocation or amendment will not jeopardize any tax benefit des
in section 7-A-4,10(¢) (1)-(iii).

(4) the vocation or amendment will not a beneficiary’s
eligibilit :, or & beneficiary’s receipt of, publi fits ox both.

(d) A trustee is not an interested person for purposes of paragraph (¢).

(e) For purposes of this section, a trustee who exercises a power undex
section 7-A-8.19 is not a creator.

§ 7-A-4,12 Modification or termination because of unanticipated circumstances
or inability to administer trust effectively

(a) the court way modify the administrative terms of a trust if the
modification, because of circumstances not anticipated by the settlor or for
any other compelling reason, will further the purposes of the trust. To the
extent practicable, the modification wust be made in acrordance with the
settloxr’s probable intention,

(o) The court way wodify the pogitive terms of a trust (other than a
wholly charitable trust or a supplemental needs trust that conforms to the
provisions of section 7-A-4.4-A) or terminate such trust if, because of
circumstances not antic the settlor, including changes in aw,
modification ox & : . 1er the purposes of the trust, provided,
however, 1o  mod cation allowing invagion of prin¢ipal for an income
beneficiary may be made if the trugt terms expressly provide that the settlor
does not intend an invasion of principal for an income beneficiary’s health,
education, maintenance or support. To the extent practicable, the modification
wmust be made in accordance with the settlor’s probable intention.

(¢) Upon termination of a trust under this mection,
distribute the st pr -y in accordance with the terms of the
the court way otherwise direct.

ibed

trustee she
trust or
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-4.13 Cy pres

The rules for cy pres are provided in section 8-1.1(c¢) (1).

§ 7-A-4,14 Modification or termination of uneconomical trust

(a) After notice to the qualified beneficiaries, the trustee of a trust

] ng of cust  property having a total vaiue less than $100,000 may
terminate the trust if the trustee concludes that the value of the trush propert
is insul ent to ju fy the cogt of administration. Upon terming
trust under this paragraph, the trvustee shall distribute the trust property as
the trustee deterwines will best effectuate the settlor's intention.

(h) The court may wmodify or terminate a trust or remove the trustee and
appoint a different trustee if it determines under the circumstances that the
value of the trust ropert is dnsufficient to dustify the cost of
administration. Upon termination of a trust under this paragraph, the trust
property shall be distributed as the court determines will best effectuate the

ctlor’s intent Nothing in this paragraph shall be deemed to supersede the
provisions of section 8-1.1(c¢) (4) governing a wholly charitable tirust,

(¢) Notwithstanding paragraphs {(a) and (b), a trust may not be terminated if
the expre terms of the trust prohibit ite early termination,

{d) This section does not apply Lo

1. an easement for consgervation or preservation, or
ental needs tyust which conforms to the provis

=

of gection 7-

. wholly ¢l ble trust, See ction 8-1.1(c) (4).
§ 7-A-4.15 Reformation to covrect mistakes
The court may reform the terms of a trust, even if unambiguous, to conform
the terms to the settlor’s intention if it ig proved by clear and convincing
rust
by a

do not carry out that intention because the specific terms were affecte
mistake of fact or law, whether in expression or inducement.
§ 7-A-4.16 Modification to achieve gettlox’s tax or gupplement needs trust

2t

(a) The court may mo e terms of a ust in a wanner that is not contrary
to the settlor’s probable intention in order to (a) achieve the settlor’s tax
objectives or (b) to conform such trust to the rvequirements of section 7-A-4.4-
A. The court may provide that the modification has retroactive effect.

() Cr X See section 11-1.11 (limited power of trustee to amend
trust for cert tax purposes.)

§ 7-A~4,17 Combination and division of trusts

(a) After notice to the gualified beneficiaries, a trustee may coubine two
or more trusts into a single trust or divide a trust into two or more separate
rrusts and distribute the brust property to the trustee of each separate trust
if the result does not impair rights of any beneficiary or adversely affect
achievement of the purpos of the trust, including any tax purposes.

() The court having igdiction of an express ust, upon the petition of
the trustee or of any qualified beneficiary and upon notice to all qualified
beneficiaries, may direct the combination of two or more trusts for any
not directly contrary to the primary purpose of each trust, or may direct the
establishment of two or we separate trusts for any reagon not divectl
contrary to the primavy purpose of the trust.

(¢) Unless t court otherwise directs, the trusts established under this
section by the division of an existing trust shall be deemed to have heen
ated as of the date the divided trust was created; provided that the separate
trusts created under paragraph (a) of this section may be deemed created, unless
in violation of the limitations under sections 9-1.1, 10-8.1 and 10-8.,2, upon
the date or dates provided in the instrument or instruments required by
paragraph {(g) of this section,

e
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(d) Unless the court otherwise directs, a trust established by the
combination of two or more trusts under paragraph (a) of this section shall be
deemed to be created on the date specified by the trustee.

(e) Unless the court otherwise dire . and except ag provided in paragraph

£y, v distributed to the separate trust shall be fairly
representative of appreciation or depreciation and shall be based upon the fair

kit

o

value of the asg on the date or dates of the distributions of such

(£) Where separate trustg are to be created to segregate property tra ced
in trust by a creator (including but not limited to a transfer treated as made
by a spouse by reason of section 2513 of the United States Internal Revenue
Code) (i) from property ns £ ¢ o trust by one of moxe different creators
or (ii) from property transferred pursuant to a disposing instrument from
propert transferred by the same creator pursuant to another disposing
i rument, paragraph {(e) shall not apply if the original as transferred
i - can be traced.

(g) Separate tr s or a tirust T

trusts shall be established under paragraph (a) of this section by an ingtrument
or instruments in writing, eigned and acknowledged by the trustee, Such
instruments shall be filed i the office of the clerk of the court ha
the trust; except that where the divided trust was a life
all of the combined trusts were lifetime trusts and the divi
or all of the comwbined trusts have not been the subject of a proceedin
ogate’'s court, no filing is required, Whether ox not £iling is required,
copy of the instrument or instruments shall be served on all qualified
beneficiaries of the trusts (or the guardian of the property, committee,
»rvator, adult guardian, or personal representative of such persons), by
2d or certified mail, Urn r ipt requested, or by personal delivery
or upon application of the trustee in any other wmanner directed by the court.

(h) In any case where the Internal Revenue (ode requires that an election or
other action be made or taken by the executor or if no t of a trust under
a will has gualif e term “t ce’ ag used in this on shall mean the
executor or administrator of an estate. In any such cage, the tyustee shall
comply with any action taken by the executor ox adwinistrator undex thig
sect

sulting from combination of existing

o

P
ed, bt

ror purposes of this section, a division of a tr . Anto two o more
separate tr to perait one or wore such trusts Lo be governed by article 13-
A and another one or more such trusts to be governed by section 11-2.4 shall be
deemed to be for a reason which is not directly contrary to the primary purpose
of the trust unlegs such division is expressly prohibited by the terms of the
digposing instrument.

() Unless the terms of the trust that is divided into separate trusts
provide othe: ¢, the commissions allowed to a trustee as determined under
ic 23 of SCPA, ag amended from time to time, shall not be increased by
reason of the ¢ ablishment of separate trusts pursuant to this section unless

an increase, provided, however, that such trustee
arge the trust Ffor any additic onaple and
d in the adwi tration of such separate Lrusts.

shall be entitled to
NECeSHATY eXPenses 1incw

PART 4-~A Bank Accounts in Trust Forwm

A A.1 Definitions
(a) A “beneficiary” is a person who is described by a depositor as a person
for whom a trust account is established or maintained.

(b) A “depositor” is a person in whose name a trust account subject to this
is established or maintained,
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(¢) A “financial institution” is a bank, trust compeny, national banking
association, savings bank, industrial bank, private banker, foreign banking
corporation, federal savings and loan association, a savings institution
chartered and supervised as a savings and leoan or similar inst on under

leral law or the laws of a state, a federal credit union, or a credit union

:red and supervised under the laws of st .
(A) A “trust account” includes a savings, share, certificate or deposit
account in a financial institution established by a depositor describing himself

f as ac
decree.

ag trustee for ancther, other than a depositoxr desc
under a will, trust instrument or other inst
§7-A-4-A.2 Terms of a trust account

The funds in a trust account, which shall include any dividends or interest
thereon, shall be trust funds subject to the following terms:

(1) The tru can be revoked, terminated or wodified by the depositor during
hig lifetime only by means of , and to the extent of, withdrawals from or charges
against the trust account wmade or authorized by the dep toxr ox by a writing
L spec] : vy names the beneficiary and the ax 1 ; 0, The
writing shall be acknowledged or proved in the manner required to entitle
convevances of real property to be recorded, ud shall be filed with the
fir institution wherein the account is waintained.

(2) A trust can be revoked, terminated or modified by the depositor’s will
only by means of, and to the extent of, an express direction concerning such
trust account, which must be described in the will as being in st for a named

ry in a named financial ins ion. Where the depositor has more than
account for a particular ficiary in a particular financial
ution, such a direction will affect all such account unless the
ection is limited to one or wmore accounts specifically identified by account
addition to the foregoing requirements. A testamentary revocation,
termina 1 oxr modification under thi raph can be effected by express
words of revocation, termination or wodification, or by a specific bequest of
the trust account, or any part of it, to someone other than the beneficiary. A
beqgquest or part of a twxust account shall operate as a pro tanto revocation to
the extent of the bequest.

(3) If the depositor survives the beneficiary, the trust shall terminate and
title to the funds shall continue in the depositor free and clear of the trust.

(4) If the beneficiary survives the deposgitor, and the depositor’s will
contains no provision revoking, terminating or modifying the trust account under
paragraph two, the t - ehall t ing and title to the funds shall vest in
the bene ary free and 1 gubiect to the rules for cy pres
in section 8-1.1(¢) (1) if e beneficiary is a charitable organization that at
the time of vesting or of payment of the funds is not in existence ox is not
carrying out charitable activities or if the circumstances othexwise gupport
» application of cy pres, and further subject to the provisions of section
1002-a(e) (1) of the not-for-prof corporation law if the beneficiary is a
dissolved or dissolving charitable corporation to which that section applies.
The application of cy pres shall take pr dence over the rule governing payment
to multiple beneficiaries in section 7-A-4-A.7(h).

(5) If the beneficiary survives the depositor and the depositor’'s will
contains language sufficient under paragraph two of this section, to revoke,
terminate or modify the trust, in whol in part, that part of the trust which
cted shall ¢ i and o the funds shall be subiect to
disposition by the depositor’s will, free and clear of the trust,.

§7-A-4-A.3 Payment to beneficiar

(a) 1If the beneficiary survives e depogsitor under the circumstances

provided in paragraph four of secction 7-A-4-A.2, the funds shall be paid to the

cibing hiwnse
ument, court order
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beneficiary upon his order, if, at the time of his demand for payment of all or
part of the funds, he is eighteen or more years of age.

(b) If e beneficiary survives the depogitor under the c¢ircumstances
provided i agraph four of “tion 7-A-4-A.2, and if the beneficiary is under
eighteen age at the time demand for payment of any part or all of the
funds is made, the funds way be paid to the order of the pavent or parents of

the beneficiary to be held for the use and ben t of such infant
or to the orvder of the duly appointed guarxdian of the property of t
beneficiary, if the funds are equal to or are less than ten thousand dollars;
but if the funds are more than ten thousand dollars, the funds may be paid only
to the order of the duly appointed guardian of the property of the beneficiar
§7-A-4-A. 4 Effect of payment

A financial institution which upon the death of a deposgitor and, prior to
service upon it of a restraining order, injunction or other appropriate process
from a court of competent jurisdiction prohik ng payment, makes payment o a
or if the beneficiary is under eighteen years of age, to the

.3, shall, to the extent of such payment, be released from
liability to any person claiming a right to the funds and the receipt or
acquittance of the person to whom payment is made shall be a valid and sufficient
and discharge of the financial institution.
§7-A-4-A.5 Rights not affected

This part does not affect:

(1) The ghts of creditorg of the depositor or hig estate,
ghts of fiduciaries of the estate of the depositor, or
rights surviving spouse of the depositor.
§7-A-4-A.6 Joint deposit

If a btrust account blished in the names of meore than one depositor,
in form to be paid or delivered to any, or the survivor of them, in trust for
another, such account shall be subd o th ermg of thig part, except that
the title the funds on deposit, as between the depositors, shall be governed
by article XIII-BE of the banking law.
§7-A-4-A.7 Multiple beneficiaries

(a) Whenever any proceeds of a trust account would pasgs pursuant to section
ToB-4-BA.2 to two or more beneficiaries, such proceeds shall pass to  such
beneficiaries in equé proportions, unless the terms of the trust provide

otherwi
(k) Whene any pre of a trust account would pags pursuant to section
7-A-4-A.2 to two or wmore beneficia s, and one or more of the benefic s
ses the depositor, such proceeds shall pass to the surviving beneficiary

wgqual proportions, w ss the terms of the trust provide
rules of cy pres take precedence as provided in section

This part shall apply to all funds in trust accounts, as defined in paragraph
(d) of section 7-A-4-A.1, which ai v existence on i ve date, except
that its provisions shall not impair or defeat any ich have accrued
prior to such date.

L8 w

PART 5 Rights of Beneficiaries and Creditors; Spendthrift and
Digeretionary Trusts

§ 7-A-5.1 Rules regarding transfer of income in trust; rights of creditors

(a) A right of a beneficiary to receive income from property and epply it to
L] use of or pay it to any pergon may not be transferred by assignment or
otherwise unless a power to transfer such right, or any part thereof, is
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conferred upon such beneficiary by the instrument creating or declaring the
trugt. The preceding sentence shall not apply to (1} a beneficiary’s income
i with respect to trust property attributable to that beneficlary; or
> a life insurance policy governed by section 7-A-5 . 2-A,
-hatanding paragraph (a) :

clary of a ugt who has the right to receive income Irom
property and apply it to the use of or pay it to any person may, uniess otherwise
provided in the instrument creati T dec g guch trust, transfer any amount
in excess of ten thousand dollars of the annual income to which the beneficiary
is entitled from such trust to the spouse, igsue, ancestors, brothers, sisters,
uncles, aunts, nephews or nieces of the bene Lary, or to a trustee, guardian
for property, comn e, conservator, curator, custodian, oun the donee of a
power during minority for the benefit only of any such person bearing such
relationship to the beneficiary rovided that such transfer is evidenced by a
wrilkt i

i instrunent signed and acknowledged by the beneficiary and delivered to
the trustee of the trust, together with an affidavit by the n@ne‘ ry that
such transfer and any 13 concurrently in e et 1l or part
of the exces% over ren thou&and dollars of the annual income ou_such trust to
ed, and that the beneficiary has not received
any consideration in money or woney's worth fox the

3

any ye only as to income from
ust in to which such beneficiary is
1 and for this purpose all previous like transfers applicable to a qtvan
vear shall be taken into account, If two or more transfers are made in or for
any vear in a total amount exceeding the sum of ten thousand dollars, transferees
shall be preferred in the order in which the instruments of transfer were
delivered to

(3) A trust exonerated and fully discharged for any payment made
to a : e in reliance on the affidavit of a beneficiary described in
subparagraph (1),

(4) The provisions of this paragraph do not apply to se

iong 7-A-5.2-A and

22 of come way, if he has not received ox ig not to receive
any consideration in wmoney or woney's worth thervefor, make a further transfer
of such income only to one or more of the permigsible transferees referved to
subparagraph (b) (1), other than a prior transferor; provided, however, that
upon the death of a transferee any income not so transferred by him shall be an
asset of his estate, subject to his testamentary disposition or passing to his
distributees under the statutes of descent and distributiocn.

(d) A beneficiary who has the right to receive the income from property and
apply it to the use of or pay it to a son is not precluded by anything
contained in this section from transfer ug by asgignment or otherwise any parl
or atl of guch income to or for the bene of pﬂ rgong whom the beneficiary is
legally obl

(e) To
during lifetime or at death if t
becomes a beneficiary of the
ary’s income L8 subject to the claims of creditors of
the benefic 1xy to the extent plOVJd*d by law, including althlC 52 of the civil
practice law and rules and sections 7-A-5.3 and 7-A 5
§ 7-A-5.2 Rules regarding transfer of principal 1nt01eqt9 in trust; rights of

[+ "dlt)rb

{(a) Trusts created prior to the effective date of this article. The right of
a beneficiary of a trust Lo receive principal way be transf d by aggignment
or otherwise unless such transf is prohibited by the instrument creating or
declaring the trust, Such a provision shall not apply to a beneficiary’s

iarxy validly transferg an income interest
interest has not terminated, the transferee
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in principal with respect to property attributable to that trust

d on or aft the effective date of thig article, The right
of a bene iciary of & trust receive principal may not he nsferred by
assignme or otherw unless a power to transfer such right, or any part
tnexeoL is conferred upon such beneficiary by the instrument c¢reating or

the tr The preceding sentence ghall not apply to a beneficiary’s
in principal with respect to property attributable to that trust
oxr to proceeds of a life insurance policy as provided in section

Whenever a trust is created,
To the extent a trust bene

ry validly transf

ari

principal during lifetime or at death if the interest has not tezrw

a beneficiary of the trust,

intere in principal is subiject to the claims of
ciary to the extent pIOVLOPd by ]Ww, including article
civil prac e law and rules, and sections 7-A-5.3 and 7-A-5.5-A,
A When proceeds of e it ce policy 1nalienable

The proceeds of a life urance policy which, under a or other
agreement, are upon the deatlh of the insured left with the insurance cowpany
may not be
L

becom

8

s)

supie te commutation ox encumbrance, or
(3) subject to legal process except in an action for necessaries, if
provisions to such effect were incorporated in such trust or other agreement,
§ 7-A-5.3 Special creditor exceptiong to restraints on involuntary alienation
(a) An order of support directing the payment of alimony, wmair
support or child support can be enforced against the income in
eficiary that is subject to a spendthrift provision as providhd in CPLR
5241 and against a principal interest that is subject to a spendthrift

(k) A:spend ble against:
(1) & judgment creditor who has p
to the condition in life of the p
benefit they are performed and wh
guch goods ave provided ox services g
(2) a8 judgment creditor who has prov.
beneficiary's int t in the trust; and
(3) & claim of this State or the United States to the extent a statute of
this State or federal law so provides.
(c) Nothing in this section shall be construed to limit the rights of
creditors as otherwise provided by law,
§ 7-A-5.4 Dis ONAY ast g
(a) A bene
hether or not

table
son to whom they are furnished or for whose
weet his orx her actual needs at the time

vices for the protection of a

rest

ansfer his or her discretionary trust int
g spendthrifted.

etionary t interest is subject to the claims of
=d by law, including se on

creditors of
7-A-5.5-A and ax law and rules.

(¢) A benefi v of a discreticnaxry t]ua* 1hLewest hag the right to wmaintain
a judicial proceeding against a trust for an abuse of digcretion or failure
to comply with a standard for distribution.
5.5 Creditor’'s claim against trust contributor to a revocable trust

(a) Whether or not the terms of a trust contain a gpendthrift provigion, the
following rules apply:

(1) During the lifetime of the
which is revocable by the tr
contributor’s creditors,

g contributor, the property of a trust
ust contributor is subject to claims of the trust
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(2) After the death of a trust contributor, and subject to the trust
contributor‘s right to direct the source from which liabilities will be paid,
the property of a ti . over which immediately before the trust contributor’s
death the trust contr] r has the pow to revoke is subject to clalwns of the
trust  contributor’s ¢ Lors, costs  of administration of the trust

~ibutor’s estate, and the expenses of the trust contributor’s funeral and
gal of the ust contributor’s remains to the extent the gettlor’s probate

estate is inadequate to satisfy those claiws, costg, and expenses,

(b) For purposes of paragraph (a), a trust created before the date of the
enactment of this article is a revocable trust only if the c¢reator reserved an
unqualified power of revocation described in section 10-10.6.

(¢) During the period the holder of a power of withdrawal may exercige the
power, the property subject to the power is subject to the claims of the
powerholder’s creditors, the creditors of the powerholder’s estate and the
expense of administering the powerholder's estate to the extent provided by

\ 10-7.2.
§ 7-A-5.5-A Creditor claims to property contributed to a trust by a trust

ber Y
(a) To the extent alt. a beneficlary’s trust interest is attributable to
property contributed by a beneficiaxy, whether or not the bene ! st

t ig subject to the cle of

te

fr prov ory, the
jaxy's existing gubsequent creditors.

(b) For purposes of paragraph (a), upon the lapse, release, or waiver of a
power of withdrawal, the holder of the power of withdrawal is treated ag waking
a contribution of property to the trust only to the extent the value of the
property affected by the lapse, release, or waiver exceeds the greatest amount
specified at the time of the lapse, release, or walver in section 2041 (b) (2),
2503 (b) or 2514 (e) of the Internal Revenue Code,

(¢) Paragraph (a) shall not apply to property contributed by a beneficiary
st for the beneficiary’s spouse described in (i) section 2523 (e) of the
rnal Revenue Code or (ii) for which the election described in
2523 (£) of e Internal Revenue Code hasg been made and (iii) to a trust
extent the asgets of that tyust are attributable to a trust described in
{(1i) aftex the death of the beneficiary’s spouse.

(d) A provision in any trust, other than a testamentary trust or e tv
which wmeets th equirenents of subparagraph two of para ol (b)) of pe
two of section e hundred sixty-six of the social services law and of the
regulations implementing such clauses, which provides directly or indirectly
for the suspension, terminaticn or diversion of the principal, income or
beneficial intere ither the < tor or the c¢reator’s spouse in the event
that the creator or creator’s spouse should apply for medical assistance or
require medical, hospital or nursing re or long term custodial, nursing or
medical care shall be void as agains e public policy of the state of New
vork, without regard to the irrevocability of the trust or the purpose for which
the trust was created,

(e) Pax (a) shall not apply by reason of the trustee’s authority to
pay trust incowe or principal to the b contributor pursuant to section 7-
B-8.18. Nor shall paragraph (a) apply where the trustee, as defined in pavagraph
(b) of tion 7-A-8.18, is authorized under the trust atrume or any other
provision of law to pay or reimburse the trust contributor for any tax on trust
income or trust principal that is payable by the trust contributor under the
law imposing such tax or to pay any such tax directly to the taxzing authorities.
No creditor of a trust contributor shall be entitled to reach any trust property
based on the discretionary powers described in this paragraph.

(£) Cross- rence, See CPLR 5205 (¢) (providing protections for a debtor’s
benefits under the terms of a specified retirement plan, savings plan, or
individual retirement aceount) ,

B
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6 Overdue distribution

(a) In this section, “mandatory distribution” meang a distribution of income
ipal which the trustee is required to make to a beneficiary under the
ke trust, including a distribubion upon termination of the trust.
s not inciude a distribution subject to the exercise of the
ion even if (1) the discretion is ex gsed in the form of a standard of
or (2) the terms of the trust authorizing a distribubion coupile
language of digscretion with language of direction.

(b) Whether or not a trust containg a spendthrift provis
compel the trustee to wake a mandatory dis
including a dist
the tius

ion, a creditor may
ibution of income or principal,
ibution upon termination of the trust, to the bheneficiary if
has not nade i ry within a reasonable

rsonal obligations of trustee
Trust property is not subject to personal obli
if the becones insolvent or bankrup

the trustee, even

PART 6 Revocable Trusts

§ 7-A-6.1 Capacity of trust contributor of revocable trust

The trust con utc capacity to create, amend, revoke, or add property
Lo a revocable trust, or to direct the actions of the trustee of a yevocable
st, is the same as that required to make a will. WNotwithstanding the
foregoing, the trust contributor’s capacity required to irrevocably release a
power to revoke or amend such a trust is the same as that required to make a

Revocation or amendment of revocable trust
a revocable trust has more than one trust contribuboxr:

(1) to the extent the trust consists of community property, the trust may he
revoked by either spouse acting alone bub may be amended only by -joint action
of ho

the extent the trust consists of property other than community
property, each trust contributor may revoke or awmend the trust with regard to
the portion of the trust property attributable to that trust contributox’'s
contribution; and

(3) upon the vevocation or amendment of the trust by fewer than of the
trust  cc butors, the trustee gl promptly notify the other trust
contributors of the revocation or amendment,

(b) The trust contributor may revoke or amend a revocable trust:

(1) by substentially complying with any wethod provided in the terms of the
trust requiring a writing; or

(2) if the terms of the trust do not provide a method or the method provided
in the terms is not expressly wade exclusive, by:

(A) a la ! ] sfers to the trust or a particular provision

er will the

&

by executing an instrument that both expressly re

ilar provigion thereof and complies with the forms eation
of a fetime trust as provided in section 7-A-4.2-A(c), and the revocation ox
amendment shall take eff ag of the date of such execution.

(c) Upon the revocation of o revocable trust, the trust
trust property as the trust contributor directs.

{(d) A trust contributor’s powers with regpect to revocation, amendment, or
distribution of trust property may be exercigsed by an agent under a power of
attorney only to the extent expressly authorigzed by the terms of the trust, the
power of attorney, or by law,

to the trust or a

shall deliver the
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(e) A guardian of the trust contributor may exercise a trust contributor's
powers with respect to revocation, amendment, or distribution of trust property
only with the approval of ti supervising the gquardianghip,

(£} A trustee who does not know thal a trust has been revoked or amended is

liable to the trust contributor or the trust contributor’s successors in
ons made and other actions taken on the assumption that
had not been amended or revoked.

(g) Written notice of guch amendment or vevocation by the trust contributon
shall be delivered to at least one other trugtee within a reasonable time if
the trust contributor is not the sole trustee but faillure to give such notice
shall not affect the validity of the amendment or revocation or the date upon
which the amendment or revocation shall take effect. No trustee shall be liable
for any act reasconably taken in reliance on an existing trust instrument prior
to actual receipt of notice of amendment or revocation thereof. Absent written
congent, no trustee gshall be liable for the failure to comply with an amendment
that expandsg, restricts or otherwise modifies the trustee’s dubies, powers,
ong, or compensabtion for a period of 60 days after receip e of

s-reference, See section 7-A-4.2-Ale) ( me trus
unless the terms of the tyust expr that the tr revocable) .
§ 7-A-6.3 Rights and duties in revo power of wi wa l

(a) While a trust is revocable, tee ghall follow a divection of the
son having the unqualified power to revoke the trust that is contrary to the
terms of the trust, unless the trugtee has actual knowledge of the settlor’s
lack of capacity. The trustee shall not be liable for complying with the terms
of the revocable trust or any revocation, amendment or direction by the settlor
when the gsettlor lacks capacity unless the trustee has actual knowledge of the
lack of capacity.

(b) While a trust is revocable and the person having the power to revoke the
rust is the only present beneficiary, rights of all other beneficilaries are
subject to the control of, the duties of the trustee are owed exclusively to,
and the tirus s ig exclugively accountable Lo the person having the power to

rrevocable

i

(¢) After the death of a person described in pa

ragraph (b) .

(1) repr g standing to petition the
court for an o conp ng the trustee to account for the ¢ d before the

death of the gon having the powexn £
objections on the grounds that the trust
person having the power to revoke; and

(2) the beneficiaries of the trust have standing to petition the court for
an order compelling the trustee to account for the period beforxe the death of
the person having the power to revoke and have gtanding to file objections on
the groun hat the trustee violated the trustee’'s duties to the person having
the power to revoke and consequently impaired the interes of the obiectants
in the trust.

(d) If the person having the power to revoke t
exe se the power to revoke and if by reason o 1at loss of capacity additional
persons become present beneficiaries of the trust, the trustee’s duties are
owed to those persons as well so lonyg ag they are present beneficiarvies of the
Lrust
(e) During the period the power may be exercised, the holder of a non-lapsing
power of withdrawal shall be treated, for purposes of paragraph (a) and
paragraph (b) of this section, as if the holder of the non-lapsing power of
withdrawal were the person having a power to revoke the tyust to the extent of
the proper ¥ ‘. to the power,

§ 7-A-6.4 TLimi iong on action contesting validity of revocable trust;
distribution of trust property

to revoke and have standing to
violated the trustee’s duties

&

he trust loses G capacity to
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(a) The following persons may commence a -judicial proceeding after the
Softh“’g death to contest the validity of a trust that was revocable at the

(1) ) cative of the settlor;
(2) the tx created under the will of the settlor duly admitted
to probate by a court of competent jurisdiction;

(3) trustee of a trust to which a disposition was validly made by the
H the settlor duly adumitted to probate by a court of compet

(4) an adversely-affected beneficiary of the will of the settlor admitted to
probate by any court of cowmp nt jurisdiction or the quardian of or the agent
duly authorized under a power of attorney grented by such beneficiary;

(8) the attorney general if an adversely-affected beneficiary of the will of
the settlor admitted to probate by any court of competent jurisdiction is a
charitable organization or an unnamed charitable beneficiary; or

(6) amy adver'ely—z'fected distributee of the settlor.

A person who has been issued limited letters under SCPA 702(9) wmay also
commence a proceeding under this paragraph (a).

(b) A pe' -ion to contest the validity of a revocable trust must be filed by

31

x years after the settlor’s death in the case of trust Lstence
ort the effective date of this article and in all other cases three years aftexr
the settlor’s death; or

(2) 120 days after the trustee sent the persons described in paragraph
(a) (1)~ (6) & copy of the trust ingtrument and a notice informing those persons
of the trust’s existence, of the trustee’s name and address, and of the time
allowed for commencing a proceeding. Notice given to some but not all of the
persons described in paragraph {(a) (1)-(¢) is effective only ag to the persong
or persons receiving such notice,

(¢) Process must is to the following persons if not p ioners:

(1) all trustees of the trust that was revocable at the s lor’s death;

(2) all persons designated as benefic] es in the trugt that wag revocablse
at the settlor’s death;

(3) listributees of the settlor, unless the court dispenses with such
PLOCess;

(4) the admini he settlox’'s estate, 1

(5) the exec or executors naned in and the bene es under the will
of the gettlor admitted to probate or offered for proba* in any court of
competent jurlSQlCthn!

(6) the trustee of a trust to which a disposition was validly wade by the
will of the settlor duly admitted to probate or offered for probate in a court
of competent jurisdiction

(7) the attor
death is a cha

(8) such othex the court in its discretion may determine.

(A) In any proge NG concerni the vs i st that was revocable
at the settlior's death, the burden of proof on the issue of the settlor’s
capacity, due execution, the existence of undue influence, and the existence of
fraud shall be on the person or persons seeking to challenge the validity of
the trust instrument.

(e) Upon the death of the gettlor of a trust that was revocable at the
settlor’s death, the trustee may proceed to distribute the trust propexty in
accordance with the terms of the trust. The trustee is not subject to liabilit
for doing sc unlees

(1) the knows of a pending judicial proceeding contesting the
validity of the trust; o

s

rator of ©

if the trust
and

was revocable at the settlor’s
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(2) a potential contestant hag notified the trustee of a possible judicial
proceeding to contest the trust and a judicial proceeding is commenced within
60 days after the contest iRet:

{(£) A beneficiary of a to have been idnvalid is
liable
(g) is

PART 7 Office of Trustee

pting or decllnlnq trusteeship of a lifetime trust

(a) Except as otherwise provided in paragraph (¢), a son designated a
trustee of a lifetime trust accepts the frus ship:

(1) by complying with the execution requir c2 of gection 7-A-4.2-A(c),

(2) by substantially complying with a wethod of acceptance provided in t
terms of the tr

(3) i terms of the trust do not provide a method or the method provided
in the lELmq is not expressiy made exclusive, by accepting delivery of the trust
property, exercising powers or performing duties ag btrustee, orx otherwige
indicating acceptance of the trusteeship.

(b) A person designated as trustee of a 1 who has not vyet

trust p may veject the trusteeship. A designated trustee of a
rust who doesg not accept the trusteeship within a reasonable tiwe
knowing of the designation and knowing of the occurrence of the event
that makes the designation effective ig deemed to have rejected the trusteeship.

(¢) A person designated as trustee of a lifetime trust, without accepting
the trust hip, may:

(1) act to preserve the trust property if, within a reasonable time af
acting, the person sends a rejection of the trusteeship to the settlor ox, if
the se dead or lacks capacity, to a qualified beneficiary; and

(2) inspect or investigate trust property to determine potential liabi
under envirommental or other law or for any other purpose.

§ 7-A-7.2 Trustee‘'s bond

(a) Except as provided in SCPA 710(2) and by paragraph (¢), a trustee shall
q1ve bond to secure performance of the tyustee’'s duties only if the court f :
a bond is needed to protect the intervests of the beneficiaries or
1 by the terms of the trust and th not di snged with th@

ent

xr
€

court may specify the amount of a bond, its liabilities, and whether
eties are necessary. The court may wodify or terminate a bond at any time,

(¢} A trust company, as defined by Banking law section 2(2), any bank
authorized to exercise fiduciary powers and any national bank having a
principal, branch or trust office in this state and duly authorized to exercis
fiduciary powers meed not

ve a bond unless a bond is expressly required of
the trust coupany or bank by the terms of the trust.
§ 7-A-7.3 Co-trus

(a) Co-trustees who are unable Lo reach a unanimous decision with respect to
the exercise of a joint power may act by majority decision.

(k) a vacancy occurs in a co-trusteeship, the remaining co-t
continue to act as trustees,

(¢) A co-trustee must participate in carrying out the trustee’s duties and
in exercising joint powers unless the co-trustee is unavailable to do so because
of absence, illness, disqualification under other law, or other temporary
incapacity or the co-trustee has properly delegated the performance of the duty
or exercise of the joint power to an agent or another trustee pursuant to
ion 8,7,

stees way

&
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(d) If a co-trustee is either unwilling to perform duties or exercise joint
powers or is unavailable te perform duties or exercise joint powers because ot
abgence, iliness, anqu“*ikertlon under other law, or other
incapacity, and prompt ac egsary to achieve the purposes of the blu%t
or to avold injury to the 1y, the remaining co-trusg or a majori
of the maining co-trustees may act.

The rules for delegation by a trustee to another
se L 8.7(e) .

(f) Except as otherwise provided in paxagraph (h), a trustee who does not
join in an action of another trustee is not liable for the action if the trustee
is unavailable to join in the action due to abgence, illness, disqualification
under other law or other tewmporary incapacity, or if the trustee has propexly
delegated the performance of the action pursuant to section 8.7.

(g) Except as otherwise provided in paragraph (h), a dissenting trustee who
joing in carrying out a decision of a wajority of the trustees and who nc i
in writing any co-trustee of the dissent at or be me of the carrying
out the decision is not liable for the congequen of the wmaijority decision,
© Lo sectilon 7-A-7.3-A, a trustee not excused from liabilit
c0 exercise reagonable care Lo:
prevent a co-trustee om cornmitting a breach of trust; and
(2) compel a co-trustee to redress a breach of t -

(1) For purposes of t.. a_joi power cludes a power in a trustee
to vade trust p section 7-A-8.19 or under the terms of the
dispositive instrument.

(i) Croas reference. See section 7-A-3.3-A (excluded co-trustee)

7 Application to excluded co-trustee,

(a) Notw1thsfandlrg section 1i-1.7, if the terms of the trust confer upon a

co-trustee, to the exclusion of another co-trustee, the power Lo
‘tions with respect to the trust, including the power to direct or prevent
actions of the trustees, the duties and liabilitlies of the excluded
trustee are as follows;

(1) If the terms of the governing instrument confer upon the co-trustee the
power to d 1 actions of the excluded trustee, the excluded trustee

rdance with the direction and shall have no duty to act in the

nee of such dirvectk and is not liable, individually or as a :
for any loss resulting 4. ’ i ce with the &
unless compliance with the direction . Wi
of the directed co-trustee

(2) If the terms of the governing instrument confer upon the co-trustee
exclusive authority to exercise any power, the excluded trust is not liable,
individually or as a fiduciary, for any loss resulting directly or indirectly
from the action taken by the co-trustee in the exercise of the power; and

(3) The exclud has no duty to monitor the conduct of the co-
trustee, provide advice to the co-trust or consult with or request directions
from the co-tx ce, The excluded trustee is not regquired to give notice to any
beneficiary of any action taken or not taken by the co-trustee whether or not
rhe excluded trustee agrees with the resu Adminigtrative actions taken by
the excluded trustee for the purpose of iwmplementing directions of Co-
t uding cor rming that the directions of the co-trustee have been
carried out, do not constitute wonitoring of the co-trustee nor do they
constitute participation in decisions within the scope of the co-trustee'
authority,

(b) The co-trust holding the power to take certain actions with respect to
the trust shall be liable to the beneficiaries with respect to the exercise of
the power as if the excluded trustee were not in office and shall have the
exclusive obligz to the beneficiaries and defend any action
brought by the beneficiaries with respect to the exercise of the power.

ugtee are provided in

onduct on

)
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§ 7-A-7.4 Vacancy in trusteesh
(a) A vacancy in a trust

ip; appointment of successor
ship occurs if:

(1) a person designated as trustee reije the trusteeship;

(2) a person designated as Lrus cannot be identified or does not exist;

(3) trustee

{4)

(5)

(6)

(7) a trust instrunent so provides.

(b) If one or more co-trustees remain in office, a vacancy in a trust hip
need not be filled. A vacancy in a trusteeship must be filled if the trust has

no remaining trustee. Tf for any reason the trust has ne remaining trustee, the
trust estate immediately vests in the supreme court or surrogate’'s court, as
the cage may be, unlegs the settlor provides otherwise
(¢) A vacancy in a trusteeship of a lifetime noncha
red to be filled must filled in the following ord
(1) by a person designated in the t

P

itable trust that ig
of priority:
rmg of the trust to aclt ag successor

reqt

by a person appointed Dby unanimous agreement of the qualified
beneficiaries; or

(3) by a pexrson appointed by the court.

(d) A vacancy in a trusteeship of a lifetime charitable trust that is required
to be filled must be filled in the following oxder of priovity:

(1) by a person designated in the terms of the trust to act as successor

to receive distributions under the terms of the trust if the attorney general
concurs in the selection; or

(3) by a person appointed by the court.

(e) A vacancy in a trusteeship of a testamentary trust that is required to
be f#illed shall be pursuant o SCPA 706 or 1502 by the court having
Jurisdiction of the g es

{f) Whether or nobt a vacancy
filled, the court may appoint an additione

{g) Nothing in thig section shall be con
SCPA 706 and any other application of SCPA
§ 7-A-7.4-A Suspension of powers of trustee in war service

(a) Whenever a trustee of an express trust is engaged in war service, as
defined in this section, such trustee or any oth gon interested in the
trust estate may present a petition to the supreme court or the surrogate's
court, as the cagse may be, to suspend the powers of such trustee while he is so
engaged and until the further order of the court, and if the sugpension of such
trustee will leave no persgon acting ag ee or leave a beneficiary of such

jgts or is reguired to be
1502,

eeship e
trugstee ag provided in SCPA
to limit the applica

trust ag the only =a ng trustee thereof, the petition must pray for the
appointment of a successor trustee, unless a Successor has been named in the

r

trust instrument and is not engaged in war service or is not for any oth
reason unable or unwilling to act as such trustee.

(b) For the purposes of this section, a trustee is engaged in wax service in
any of the following cases:

(1) If the trustee is a member of the armed forces of the United States or
of any of ite allies, or if the trustee has been accepted for gsuch service and
is awalting induction,.

(2) If the trustee is engaged in any work abroad in connection with a
governmental agency of the United States or with the American Red Cross Society
or any other body with similar obiectives.
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(3) Tf the trusteec is interned in any epemy country or is in a foreign
country or a possession or dependency of the United States and is unable to
wn to this state.

(4) If the trustee is a member of the Merchanlt Marine or similar gervice

{¢) Where the application is made by a trustee engaged in war
shall be given to such pergsons and in such manner ag the
the application is wade by any other person i ted in the es
the trustee is in the armed forces of the United States, notice shall be given
to such trustee in such manner ag the court way direct. In every other case,
where the application is made by a person other than the trustee, notice thereof
shall be given to such persons and in such manner as the court wmay direct.

(d) Upon the ing of the petition and proof of service of notice prescribed
in paragraph (¢}, the court may, notwithstending any other provision of law,

suspend the trustee engaged in war service from the exercise of all of the
trustee’s powers and duties while engaged in such service and until the further

order of the court. The order may further provide that the remal
or, if there is none, the successor named in the trust instrument ox
by the cou may exercise all of the powers and be subject to all of
of the original trustee.

(&) The successgor trustee shall be 1

SCPA 2308 or 2309, whichevexr is applicable, upon
and upon OTIS WA o be allowed under 2308 ox
2309 upon rents the tx e 18 authorigzed or required to collect the rents
of and manage real property. In case of the resignation or removal of the
sugpended trustee, or in the event of such trustee's death, the foregoing basis
for computing the commissions shall not apply and the trustee’s commissions
in the same wanney as those of any other trustee.
(£) when the suspended trust ceases Lo be engaged in war servi the
may, upon application to the court and upon such notice as the court
may dire be reingtated as tru : if any of the duties of ice remain
unexecuted. If the suspended is reinstated the cot TEUPOn
remove the trus and make such other order as requlires,
but such removal the successor from subgequently gu ing asg a
trustee i r becones necesgary to appoint a trustee.
§ 7-A-7.5 tion of trustee

(a) A trustee may resign:

(1) upon at least 30 days’ notice to (i) the trust contributor and all co-
trustees in the case of a revocable trust or (ii) the qualified beneficiaries
and all co-trustees, in the cage of any other trust; or

mited to commissions as computed under
income received and disbursed

(2) with the approval of the court.
(b) In approving a resignation, the court way issue orders and impose

conditions reasonably necessary for the protection of the trust property.

{¢) Any liability of a resigning trus or of any sureties on the trustee’s
bond for acts or owi ong of the trust ig not discharged or affected by the
trustee’s resignation,

(d) The regignation of a
effective ur the
court that has taken jurisdiction over the trus
§ 7-A-7.6 Rewmoval of trugtee

(a) In addition to any provision for removal in the trust instrument, the
settlor, a co-trus , or a beneficiary way request the court to remove a
trustee, or a trust may be removed by the court on its own initiative.

(b} The court may remove a trustee 1f:

(1) the trustee has committed a serious breach of trust;

(2) lack of cooperation among ¢o-trustees substantially impairs the
administration of the trust;

shall not be
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(3) because of unfitness, unwillingness, or persistent failure of the trustee
to administer the trust effectively, the court determines that removal of the
trustee best serves the interests of the bene =8,
(4) there has b change of circums

by all of 4 les, provided th
renoval of gerves the inte: s of all of the benefici
and 1s not inconsistent with the purposes the trust, and a sultable co-
trustee or successor trustee is available., A corporate reorganization is
presumptively not a substantial change of circumstance

(¢) Pending a final decision on a request to remove a trustee, or in lieu of
or in addition to removing a trustee, the court may order such appropriate
relief under section 7-A-10.1(b) as may be necessary to protect the trust
property or the interests of the beneficiaries,

(d) for purposes of this gsection, “court” shall refer to the supreme court
and the surroga s court.

(e) Nothing in : mection shall be congtrued to limit
sepa 711, 712, 713 and 719,

§ 7-A-7.7 Delivery of property by former trustee
(a) Unless a co-trustee remaing in office or the court otherwise orders, and

or removal is
the ¢¢ finds

the application of

until the trust property delivered to a successor trustee or other person
ey led to it, a ustee who h gned or been removed has the duties of a

trustee and the powers necessary to protect the trust property.

(b) A trustee who has resigned or been removed shall proceed expeditiously
to deliver the trust property within the trustee’s possession (subject to a
reasonable reserve for the expenses of such trustee’'s accounting) to the co-
trustee, successor trustee, or other person entitled to it.

§ 7-A~7.8 Compensation of trustee

The rules for compengabing a trust
§ 7-A-~7.9 Reimbuyrsement of expenses

(a) A trustee is entitled to be reimbursed out of the trust property, with
interest, if appropriate, at a reasonable rate, for:

(1) expenses that were properly incurred in the administration of the trust;

(2) to the extent s to prevent unjust enrvichment of the trust
property, expenses that were not properly incurved in the administration of the
trust .

(b) An_ advan by the trustee of woney for the protection of the trust
property gives rise to a lien against trust property to secure reimbursement
with reasonable interest.

(¢) Cross-reference, See SCPA 2308 (1), 2309(1) and 2312(7} (court reguired to
allow reasonable and necegsary expenses actually paid by the trustee) .

§ 7-A-7.10 Accounting by trustee in supyeme courl

Any proceeding for an accounting or other relief brought by a trustee oxr by
a_ substituted or successor ustee may be commenced by such notice to the
beneficiari of the trust as the supreme court may direct.

e are provided in SCPA 2308 through 2313,

PART 8 Duties and Powers of Trustee

§ 7-A-8.1 Duty to administer trust

{a}The trustee shall administer the trust in good faith, in accordance with
its terms and purposes, and in accordance with thig article end other applicable
law,

(b) Cross-reference. See section €.14(a) {(reguiring trustee’'s actions te be
made in good faith,
§ 7-A-8.2 Duty of loyalty
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(a) As between a trustee
that a trustee shall admiy

and the beneficiaries, the duty of lovalty requires
igter the trust solely in the interests of the

(b)
as pxo ovxded

to the rights of persons dealing with or agsisting the trustee
7-A-10.11, a sale, encumbrance, or ot
involving e inve or wanagement of tr property entere :
trustee for the ee’s own personal account or which is otherwise
by a conflict between the trustee’s fiducia and personal inte ts is a breach
of the duty of loyalty and voidable by a gqualified beneficiary unless:

{

(2

1) the transaction was authorized by the terms of the trust;
) _the transaction wasg apuroved by the court .
(3) the gualified benefi cy did not commence a judicial proceeding within
the time allowed by section 7-A-10.5;
(4) the qualified benecficiary consented to the trust
the transaction, or released the trustee in compliance w
or

‘s ¢conduct, rvatified
ch section 7-A-10,8;

(5) the transaction involves a
“he trug before the person became t 3
(¢) For purposes of paragraph (b), a ale, encumbrance, or other transaction
involving the investment or managewent of trust propert is  conclusivel
presumcd to ke affected by a et between pe and f£i
ntered into by the ee with:
(1) the trustee’s gpouse;
(2) the trustee’'s issue, siblings, parents,
(3) an agent or attorney of the trust or
(4) a corporation or other person or enterprise in which the trustee, or a
son described in subparagraph (1), (2) or (3), or a person thaL owns a

entered into or ¢laim acquired by

or their spouses;

per

significant interest in the trustee, hag an interest that wight af the
trustee’s best judgment.

(d) A action between a trustee and a gualified beneficiary that does
not cone property but that occurs during the existence of the trust,

and which
and condi

e ordinary course of the trustee’s busine or on terms
oub tdnk1a11y legs favorable than those the trus

n1m11d'l sit Ateu, is v01ddble by the qualified benefic

(e) A txdaqdctlou noL concerning txust property in which the trustee engages
in the trustee’s individual capacity is affected by a co ot between p
and fiduciary inte if the transaction concerns an opportunity propclly
belonging to the trust, Such transaction is a breach of the duty of loyalty and
is vo*dablo by a qualified beneficiary, subject to the exceptions in paragraphs

(f) Tn votinq shares of stock or in exercising powers of control over gimilar
inter in of enterprise, the trustee shall act in ¢
inter of the beneficiarieg. If the trust is the sole owner of a corporat
ox: form of enterprise, the trustee sl elect or appoint directors ox
other managers who will wanage the corporation or enterprise in the best
interests of the beneficiaries,
on doeg not preclude the 0]
@8

(1) an agreement between a trustee and a beneficiary relating to the
appoingment or compensation of the trustee;

(2) payment of reasonable compensation to the trustee;

(3) a trangaction between a trustee and another trustee of another tyrust ox
decedent’'s estate or guardianship of which the trustee is a fiduciary or in
which a beneficiary has an interes

to

swing transactions, if fa

H

(4) a depo of gt money in a bank, banking department or insured
depository institution operated by the trustee or an affiliate; or
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(5) an advance by the trustee of money for the protection of the trust.
(h) The court may app01ﬂu a special fiduciary to make a decision with vespect
to any proposed T that might violate this section if entered into by

25 for a
require

reference. 2 mection 7-A-10.1 (providing other remedi
breach ; and section 7-A-10.2{(b) (2) (trustee’'s lialk Lty may
restore } " prust property)
§ 7-A-8.3 Duty of impaxtiality

If a trust has two or woxe beneficiaries, the trustee has the duty to act
impartially in investing, managing, distributing and otherwise administering
the trust property, giving due regard to the beneficieries’ respective

.4 Duty of prudent administration
(a) A trust has the duty to admlnlstor the trust ag a prudent person would,
by considering the purposes, LeLms, onal requi and other
i standard, ustee shali

circumstances of the trust., In sati
exercigse reasonable care, skill, and caucion.

(b) Cross-reference. See sections 7.3(h), 8.5, 8,9, 8.11, 8.12, 10.6 and
10.7 (requiring reasonable care by trustee) and 11-2.3 {(duties under prudent

rding costs of administyation
ng a trust, the trustee has a duty to incur only costs that
lation to the trust property, the purposes of the trust,

are reasc le in
and the skills of the trustee taking into account sections 7-A-8.7 to the extent
those se ons apply.

§ 7-A-8.6 Duty to exercise trustee’s special skills and expertise

A trustee who has represented to the settlor that such trustee has special
skills (other than special investment skills) or ewpertise, shall use those
special skills or expertise, ot to the rules governing trustees with
gpecial investwent skills provided in section 11-2.3(b) (6).
§ 7-A-8.7 Powers and duties regarding delegation by trustee to agent or another

(a) A trustee may delegate to an agent duties and powers that a prudent
trustee <o "d properly delegate under the circumstances. The trustee shall
ige , and caution in:

(1) selecting an agent suitable to exerc the delegated function, taking
into account the nature and value of the assets subject to such delegation and
the expertise of the agent;

(2) establishing the scope and terms of the delegation, consistent with the
purposes of the governing instrument;

(3) periodically reviewing the agent’s exercise of the delegated function
and comu71anco with the scope and terms of the delegation,
: any appropr action baged on the trustee’s review; and

the overall cost by reason of the delegation,

1 a delegated function, an agent owes a duty to the trustee

to cowply with the scope and terms of the delegation and

ated function with reasonable care, gkill and caution. An

n of the agent from liability for failure to wmeet such duty
vy to public policy and void.

(¢) A trustee who complies with paragraph (a) is not liable for an action of
the agent to whom the function was delegated.

(d) By accepting a delegation of duties or powers from the trustee of a trust
that is subiject to the law of thig State, an agent submits to the jurisdiction
of the courts of New York.

(¢) A trustee may delegate duties and powers to a ¢o-trustee that a prudent
trustee could pix ly delegate under the circumstances.
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(1) In making a delegation under this paragraph, the trustee shall exercise
reasonable care, skilli, and ceution in:

(A) selecting a trustee guitable tg exerc

(B) biishing and
purposes of the governing instrum

(C) periodically reviewing the
and compliance with the spe and he delegation,

(2) A trustee who cowplies with paragraph (e) (1) is not liable for an action
of the trustee to whom unction wasg delegated,

(3) Unless a delegation was irrevocable, a trustee may revoke a delegation
previously made under this paragraph (e).
§ 7-A-8.9 Duty to control and protect trust property

A trus has the duty to take reasonable steps to take control of and
protect the trust property.
§ 7-A-8.10 Duty regarding recordkeeping and identification of trust propert

(a) srustee hag the duty to keep adequate records of the administration of

se the delegated function;
the delegation consis . wibh the

mg Of

e of the delegated function

» has the duty to keep trust property separate from the trustee’'s

;i 3 ige I in_ pavegraph (d) or elsewhere in thig
le, a trustee hag » duty to cause the trust property to be designated as
held in the trustee's capacity as trustee so that the intexest of the trustee,
to the ext capable of 1, appears in records maintained by a party
other than a trustee or bene

(d) If the trustee may invest as a whole the property in which the trustee
has interests under two or more trust instruments, the trustee has the duty to
maintain records clearly indicating the regpective interests of the trustee
undey each trust instrument,

(e) Notwithstanding anything in this section to the contrary, this section
ghall not be construed to abridge in any way any duties imposed, or any powers
conferred, upon a t ee under any other provision of this chapter, including
without itation under section 11-1.6.

§ 7-A-8.11 Duty to enforce and defend c¢laims

A _trustee has duty to take vessonsble steps to enforce claims of the
trustee in the ty as such and to defend claims againgt the
trustee in such capac
§ 7-A-8.,12 Duty to Lrugt property

(a) A trustee shall take reasonable steps to compel a former trustee or other

person to deliver trust property to the trustee, and to redress a breach
of trust known to the trustee to have been committed by a former trustee,

() Cross-reference., See YCPA 1506 (non-liability of trustee under certain

circumstances) .
§ 7-A-8.13 Duty to inform and report

{a) Unless unreasonaple under the circumstances, a trustee hag the duty Lo
pronptly regpond to a ber r _information x ed to the
adwini sion of a gpeci st in which the beneficiary has
an int including a report the information referred to din
paragraph {(¢).

() A

(1) upon request of a beneficiary, hasg the duty to promptly furnish to the
beneficiary a copy of the terms of the trust that describe or affect the
beneficiary’s interest;

(2) within 60 days after accepting a trusteeship or if later, 60 days after
the effective date of enactment of this articl hag the duty to notify the
gqualified beneficiaries of the acceptance and of the trustee’s name, address,
and telephone nuwber;
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3) within 60 days after the date the trustee acguires knowledge of the
ation of an irrevocable trust, or the date the trustee acqguires knowledge
revocable trust has become irrevocable, whether by the death of
otherwige, or if later, 60 days after the ‘ective date of
1 article, the trustee hag the duty to notify the qualified
beneficiaries the b " existence, of the identity of the settlor ox
loxs, of right to r a copy of the trust i rument, and of the
. to a trustee’s report provided in paragraph (c); and

(4) shall notify the gualified beneficiari in advance of any change in the
method or rate of the trustee’s compensation,

{¢) A trustee has the duty to send to current recipients or permissible
recipients of trust income orx principal, and to othexr quali 1 or nongualified
beneficiari who request it, at least annually and at the termination of the
trugt, a report of the trust property, liabilities, receipts, and disbursements,
including the source and amount of the trustee’s cowmpensation, a listing of Cl
trust. asse if feagible, their respe values, Upon a vacangy
in a trust unless a co-trustee remains in office, a report must be
to the qual ciaries by the former trustee, A personal repres
or guardian may send the qualified beneficiaries a report on hehalf of a deceaged
or incapacitated trustee,

(d) A voomay walve the right to a trustee’s report or othern
information ot b required to be ‘urnished undexr t s mection. A
beneficiary, with respect to future reports and other information, may withdraw

gnactme of t

rLes

(e) Paragraphs (b)(2) and (3) do not apply to a trustee who accepted a
trusteeship or was issued letters of trusteeship before the effective date of
this article, to an irrevocable trust created before the effective date of this
article, or to a revocable trust that becomes irrevocable before the effective
date of thig article.

(I} Nothing in this section shall be construed to liw
SCPA 2102 (1), 2309(4) and 2312 (&),

{g) Cross-yveference, See §7-A-6.3 (Rights and duties in revocable trust
§ 7-A-8.14 Duty r ng discretionary powers

(a) Notwithstanding the breadth of discretion granted to a trustee in the
terms of the trust, including the use of such terms as “abgolute”, “gole”, ox
“uncontrollied”’, the trus has the duty to exercise a di tionary power in
good faith a ! trust .

(b) The trustee shall not be compelled to exercise the trustee’s discretion
under parvagraph (a) in such a way that would Fjeopardize a beneficiary’'s
eligibility for, or receipt of, public benefits or both,

{(c) The rules that address the exercige of discretionary powers by a truste
beneficiary are set forth in section 106-10.1.

§ 7-A-8.15% General powers of trustee

(a) A truste ithout author on by the court, wmay exercise:

(1) powe red by the temms of the trust; and

(2) except as ced by the terus of the trust, court order or decree or
other applicable law:

{A) powers over the trust property which an unma
hag over individually owned prop

(B) any other vowers CPropx to achieve the proper investment,
management, and distribution of the trust property; and

(C) any cther powers conferred by this article.

(b) The court having Jjurisdiction of the trust may authorize the trustee to
exercise any power which in the Judgment of the court is necessary for the
proper administration of the trust.

{¢) The exercise of a power is subiject to the fiduciary duties prescribed by

the application of

ft

ed competent ownexr
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§ .16 Specific powers of trustee
Without limiting the authority conferred, or the restrictions imposed, by
section 7-A-8.15, a trustee 2

(1) trust  pr
ty from a settlor or any other person;
acquire o sell trus at public or priwve sale, and on such
as in the opinion of the trustee will be most advantageous Lo those
interested therein; -
(3) exchange, partition, or otherwise chan

(4) deposit trust woney in an account ir
institution.

(5) borrow money, with or without security, and mortgage or pledge trust
property for a period within or extending beyond the duration of the trust;

(6) with respect to an interest in a proprietorship {(and subject to SCDPA
2108), partnership, limited liability cowmpany, business trust, corporation, or
other form of business or enterprise, continue the business or other enterprise
and take any action that way be taken by shareholders, mewmbers, or property
owners, including merqging, dissolving, or otherwise changing the form of
siness organization or contributing additional capital;

(7) with regpect to stocks or othew i held as a trustee, exeycise
the rights of an absolute ownexr, inclu to:

() vote, or give proxies to vote, with or without power of substitution, or
enter into or continue a voting trust agreement;

(B) employ a financial institution ag custodian of any such stock or other
securities as in the same manner as authorized for a fiduciary in section 11-
1.1(®)(9);
(¢) cause any such stock or other securities to be registered and held in
the name of a nominee in the same manner as authorigzed for a fiduclary in
section 11-1.1(b) (10);
uge any such stock or other securities to be depogited in the same
as auvthorized for a fiduciary in sections 11-1.8 and 11-1.9;
enploy a broker-dealer as a of any such stock or other

] s and to regi such the name of the such broker-
dealer in the same mann authoriz X .

{F) / calls, assessments, and other sumg chargeable
the securities, in the same manner ag autho ed for a fiduci
1) (15); and
(¢) sell or exercise stock subscription or conversion right participate in
foreclosures, reorganizaticns, consolidations, wmergers or liguidations, and
consent bto corporate sales, leases and encumbrances in the sawe manner asg
authorized for a fiduciary in section 11-3.1(b) (16) .

(8) with respect to repairs and other actions;

(A) for an int st dn real property, construct, or make ordinary or
extraordinary repairs to, alterations to, or improvements in, buildings or other
wuctures, demolish improvewents, raze existing or erect new party walls or
buildings, subdivide or develop land, dedicate land to public use or grant
public or private easeme , and ke or vacate platg and adijust boundaries;

(B) fox an int t in tangible personal property, make repairs to, cons
or daprove such property.

(9) enter into a lease for any purpose as lessor or lessee, including a lease
or other arrangement for exploration and removal of mnatural resources, with or
without the option to purchase or renew, for a period within or extending beyond
the duration of the trust;

(10) grant an option involving a sale, lease, or other disposition of trust
property or acquire an option for the acquisition of property, including an
option exercisable beyond the duration of the trust, and exercise an option so
cguired;

oY re ong to the trust

ge the character of tyust property;
a bank or other insurved depository

ve
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{11) effect and keep in force firve, rent, title, liability casualty or othexr
insurance to protect the property of the trust and to protect the trustee;

(12) abandon or decline to administ roperty of no value or of inm
value to justify its collect sion;

{(13) with regpect to pous on of envizonmental law;

{(A) dnspect or investigate pr rty the trustee holds or has been asked to
hold, or property owned or operated by an organization in which the trustee
nolds or has been asked to hold an interest, for the purpose of determining the
cation of envivonmental law with vespect to the property;

(B) tvake action to prevent, abate, or othexwise remedy any actual or
al violation of any environmental law affecting property held directl
ctly by the trustee, whether taken before or after the assertion of a
claim or the initiation of governmental enforcewent;

(¢) decline to accept property into trust or disclaim any power with respect
to property that is or may be burdened with liability for wviclation of
environmer law;

(D) compromise claims against the
viols i

icient

st which may be agserted for an alleged

tion of envirvonwental law; and

(E) pay the expense of any ingpection, review, abatement, or remedial action
to comply with enviromsental law;

(14) pay or contest any claim, set a claim by or against the trust, and
1 whole on part, a claiwm belonging to the trust;

(15) pay taxes, assessnents, compensation of the trustee and of employees
and agents of the trust, and other expenses incurred in the administration of
the trust, including the reasonable expense of obtaining and continuing the
trustee’s bond and any reasconable counsel feeg the trustee may necessarily

exercise ele ons with vespect to federal, st ooal taxes;
(17) select a mode of payment under any employee benefit or retirement plan,
e insurance pavable to the trustee, exercise rights thereunder,
3 se of the right to indemnification for expenses and against
es, and take appropriate action to collect the prog¢ 8;

{18} make loans out of trust property, including loans to a beneficiary on
g a conditions the trustee considers to be fair and reagonable under the
umgtances, and the trustee has a lien on future distributions for repaywment

s loans;

property to guarantee loang made by others to the

beneficiary;

(20) appoint a trust to act in another jurisdiction with respect to real
or tangible or personal trust property located in the other jurisdiction, confexr
upon the appointed trustee all of the powers and duties of the appointing
trustee, require that the appointed trustee furnish security, and remove any
trustee so appointed;

(21) pay an amount distributable to a beneficlary who is under a legal
disability by paying it directly to the beneficiary or applying it for the
beneficiary’s benefit, or by:

(A) paving it 1e beneficiary’s guardian;

(B) paying to the beneficiary's custodi
Trar 5 to Mino Act and, for that purpose, cn
to sections 7-6.5 and 7-6.6;

(¢) if the amount is not in excess of $10,000 paying the amount to an adult
relative or other person having legal or physical care or custody of the
beneficiary, to be expended on the beneficisry’s behalf;

(D) managing it as a separate fund on the bheneficiary’'s behalf, subject to
the beneficiary’s continuing right to withdraw the distribution; or

(E) the sum pavable to a patient in an institution in the state department
of mental hygiene is not in excess of the amount which the director of the

0 under New York'’s Uniform
ating a custodianship pursuant
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institucion is authorized to receive under tion 29.23 of the mental hygiene
law, paying such sum to such director for use as provided in that section,

(22) on distribution of trust property or the division or termination of a

: ons in cash, in kind valued at the fair market value of
the ploperiy' at_ t e of distribution, or partly in ch, and make
distri in divided or undivided in , _allocate particular a e in
proportionate or disproportionate shares, value the trust property for those
purposes, and adjust for resulting differences in valuation;

(23) seek resolution of a dispute conce ng the interpretation of the trust
or its administration by wediation, arbitration, or other procedure for
alternative dispute resolution;

(24) contest, comprowise or otherwise settle any claim in favor of the trust
or trustee or in favor of third persong and against the trust or trustee;

(25) sign and deliver contracts and other instruments that are useful to
achieve or facilitate the of the wtee’s powers;

(26) on termination of -, exercise the powers app te to wind up
the administ ion of the and distribute the trust property to the persons

O
=
n

L&

in the property of a trust in
in rhe trubtue ] (dpac..y s an undivided intexe

west and reinvest property of the trust under the provisions of the

instrument or as otherwisge provided by law;

ion of, collect the rents from and wmanage any property on

any es LatL Lhe‘.. owned by the trustee;

(30) with respect to any wortgage on property owned by the trustee (A)
continue the same upon and after the maturity, with or without renewal ox
oxtonglon, upon such terms as the trustee deems advisable; (R} forecloge, as an
ident to coll ion of any bond or note, any morbgage securing such bond or
noLe, and to purchase the mortgaged preperty or acquire the property b deed
from the moriawgol inn lieuw of foreclosure;

(31) i case of a

ce trustee, succeed to all of the
powers, dubies and disc original trustee, with spect. to the
sk, as were given Lo t C inal trustee unless the exervcise of such powers,
) tion of the original fid v are expressly prohibited by the
will, deed or other instrument to any successor or substituted fiduciaxy;

(22) hold the property of two oxr more trusts ov parts of su trusts created
by the gawe instrument as an undivided whole without separation as between such
trusts or parts, provided that such separate trusts or parts shall have
undivided interests and provided further that not such holding shall defer the
vesting of any estate in possegsion or otherwise;

(33) invest as a whole the property in which the trustee has interests under
two or wmore trusts instruments;

(34) euploy and compens persons deemed by the trustee needful to advise
O assis ne! ion of any trust including, but not limited
to: agents, accountants, brokers, attorneys-at-law, attorneys- in-fact, ret
estate managers, rental agents, realtors, appraisers, and investment c¢ouns
custodiang and other ional advisors as reaaonﬁbLy may be required or
de ed in wmanagin ng and investing any trust; 1d

(35) in addition to those expenses specifically provided for in this sub
paragraph, to pay all other reasonable and proper expenses of administration
from the property of the or trust, including the reasonable expense of obtaining
and continuing the trustee's bond his bond and any reagonable counsel fees the
trugtee may necessarily incur,
§ 7-A-8.17 Duties and powers r

garding distribution upon termination

(a) Upon termination or partial termination of a trust, the trustee may send
to the beneficiaries a proposal for distribution. Subject to the provisions of
parvagraph (¢j hereof, the right of any beneficiary to object to the proposed
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distribution terminates if the beneficiary does not notify the trustee of an
Ob]OLthn within 30 days after the proposal was sent but only if the proposal
formed the benefici the right to object and of the time allowed for

) ﬁéén the occury e of

event terminating or partially terminating a
trugt, the trustee sha xd expeditiously to distribute the trust properLy
to the persons entitled to . subject to the right of the trustee to retain a
reasonable regserve for the payment of debts, expenses, and taxes.

(¢) A x ase by a beneficiary of a trustee from liability for breach of
trugt is invalid to the extent:

(1) it was induced by improper conduct of the trustee; or

(2) the Dbene cy, at the time of the release, did not know of the
beneficiary’s 11qhta or of the material facts relating to the breach.
§ 7-A-8.18 Power of trustee to pay income or principal to trust contributor as

reimbursement for income taxes

(a) Notwithstanding any contrary prov: of law, the trust
otherwise provided in the digposing instrument, wmay, from time to
or apply on behalf of, a trust contri r of such trus
ingomne taxes on any portion of the 18t income or trust principal of which
such trust contributor ig treated as the owner under Part 1 of Subchapter J of
Subtitle 1L of the Internal Revenue Code. Tf the income tax ig based on amounts

oses of paragraph (a), a trustee does not include a trust
Lontrlhutor unliess the trust contributor has a power of revocation with respect

(a) shall not apply if the application or the possibility of
the application of paragraph (a) to any trust would reduce or eliminate a
charitable deduction otherwise avallable to any person under any provision of
the Internal Revenue Code,

(d) Paragraph (a) shall not apply if the application or the possibility of
the applic on of paragraph (a) to any trust would reduce or eliminate for any
P on a wgift tax ma) deduction or a gift tax annual exclusion under the
Internal Revenue Code,

(¢) Paragraph {(a) shall not app if its application or possgible application
would reduce or eliminate a public benefit otherwis availlable to the trust
contributor or to t trust contributoxr's spouse,

& 7-A-8.19 Powers and duties regarding decanting

{(a) An authorized trustee with unlimited disc ion to dinvade trust principal
may appoint part or all of such principal to a trust of an appointed trust
for, and oniy for the benefit of, one, mere than one or all of the current
b@n@ilCldrieS of the invaded trust (to the exclusion of any one or more of such
aries) . The successor and remainder beneficiaries of such
st may be one, wore than one oxr all of the successor and rewaindex
benefi ies of such invaded trust (to the exclusion of any one, wore than one
or all of such successor and rewainder beneficiaries) .

(1) An authorized trustee exer ng the power under th paragraph wmay grant
a_discretionary pow of appointwent asg defined in paragraph (b) of section 10-
3.4 ({including a pregently exercisable power of appointment) in the appointed
trust to one or more of the current beneficiaries of the invaded trust, provided
that the beneficiary granted a power to appoint could receive the principal
outright under the terms of the invaded trust.

(2) If the authorized trustee grants a power of appointment under
Qpraruq ph {1) of thisg paragraph, except as otherwise provided in subparagraph

(3) of this paragraph, the granted power may only exclude as permissible
appointees one or wmore of the beneficiary, the creator, or the creator's spouse,
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or any of the estates, creditors, or creditors of the estates of the heneficiary,
the creator or the creator's gpouse.

(3) If the authorized trustee exercises the power under this paragraph, the
appointed trust may grant any power of appointment included in the invaded trust
Provi i such power hag the me class of permissible appointees as the power
of appointment in the invaded trust and is exercisable in the same fashion as
the power of appointment in the invaded tru

(4) If the beneficiary or beneficiaries of the invaded trust are descri
by a c¢lass, the beneficiary or beneficiaries of the appointed trust wa
present or future members of such class,

{b) An authorized trustee with the power to invade trust principal but
without unlimit dis tion may appoint part or all of the principal of the
trust to a trustee of an appointed trust, provided that the current
beneficiaries of the appeinted trust shall be the same as the current
beneficiaries of lhe invaded trust and the successor and remainder beneficiari
of the appOLI st shall be the same as the successor and rewainder
benefici 2g of invaded trust.

(1) If authorized ustee exercises the power under this paragraph, the
appointed trust shall include the same language authorizing the trustee to
distribute the incowe or invade the principal of the appointed trust as in the
waded trust,

(2) If the authorized trustee exercises the power under this paragraph to
extend the terw of the appointed trust beyond the term of the invaded trust,
for any period after the invaded trust would have otherwigse terminated under
the provisions of the invaded trust, the appointed trust, in addition to the
language required to be included in the appointed trust pursuant to subparagraph
(1) of. this paragraph, way also include language providing the trustees with
unlimited discretion to invade the principal of the appointed trust during such
extend
(3)
by a class, the benefi
include present or fub

eficiaries of the invaded truslt are described
aries of the appointed trust shall
mempers of h class,

(4) If - stee exercises the power under this paragraph and
if the invaded t ¢ ts a power of appointment to a beneficiary of the
trugt, the appointed trust shall grant guch power of appointment in the
appointed trust and the class of permissible appointees shall be the same ag i
the invaded trust

(¢) An exerc of the power to invade trust principal under paragraphs (a)
and {(b) of this section shall be considered the exercise of a special power of
appoincment as defined in section 10-3.2,

(d) The appointed trust to which an authorized trustee appoints the assets
of the invaded trust may have a term that is longer than the term set forth in
jed trust, including, but not limited to, a term meagured by the lifetime
of a currenit bene iary,

(e) If an authorized trustee hasg unlimited disc
of a trust and the same trustee or ancother trustee hag the power to invade
principal under the trust instrument which power isg not subj to unlimited
discretion, such authorized trustee having unlimited discretion may exercise
the power of appointment under paragraph (a) of thisg section.

(f) An authorized trustee may exercise the power to appoint in favor of an
appointed trust under paragraphs (a) and (b) of this section whether or not
there is a current need to invade principal under the terms of the invaded
trust.

(g) An authorized trustee exercising the pow01 under this section has a
fiducia duty to exercise the power in the be int ts of one or more proper
ohjects of the exercise of the power and as a prudent ceon would exercise the
power under the prevailing i ithorized trustee may not

‘etion to dinvade the principal
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exercise the power under this section if there is substantial evidence of a
contrary intent of the creator and it cannot be established that the creator
would be likely to have changed such intention under the circumstances existing
at the e exercise of t The provisions of the invaded trust
alone are not to be viewed as sul e of a contrary intent of the
creator unle the invaded trust expressly prohibits the exerci

in the manner intended by the authorized trustee,

(h) Uni the auth ed trustee provides otherwige:

) _The appointment of all of the assets comprigsing the pring
invaded trust to an appointed trust shall include subsequently discovered assets
of the invaded trust and undistribubed principal of the invaded trust acquired
after the appointment to the appointed txust; and

(2) The appointment of part but not all of the assets comprising the principal
of the invaded trust to an appointed trust shall not include subsequently
discovered ass s belonging ded trust and principal paid to or
acguired by the invaded trus the appointment to the appointed trust;
such agsets shall remain the assets of the invaded trust,

(i) The exercise of the power Lo appoint to an appointed trust under paragraph
{(a}) or () of this section shall be evidenced by an instrument in writing,
signed, dated and acknowl jed by the authorized trustee. The exercise of the
power shall be effective thirty days after the date of service of the instrument
as specified in subparagraph (2) of s paragraph, unless the persons enti 2d
Lo not: congent in writing to a soon effective date.

(1) An_ authe ed trustee way exercise the power authorized by paragraphs
(a) and (b) of this section without the consent of the creator, or of the
persons interested in the invaded trust, and without court approval, provided
that the authorized trustee may seek court approval for the exercise with notice
to all perscns interested in the invaded brust

(2) A copy of the instrument exercising the power and a copy of each of the
invaded trust and the appointed trust 1 be delivered (A) to the creator, if
living, of the invaded trus (B) to any person having the right, pursuant Lo
the terms of the invaded trust, to remove or replace the authorized trustee
exercls graph (o) or {(¢) of th ection, and {¢) to an
. ) vaded trust and the appointed trust (oxr, in the
se of any persons interested jn the trust, to any guardian of the property,
congervator or personal representative of any such person or the parent ox
on with whow ary such mincr person vegides), by registered or certifi
mail, return receipt reque d, oxr by personal delivery or in any other wmanner
directed by the court having jurisdiction over the invaded trust,

(3) The instrument exercising the power shall state whether the appointment
igs of all the assets comprising the principal of the invaded trust or a part
but not all the assets comprising the principal of the invaded trust and if a
part, the approximate percentage of the value of the principal of the invaded

ust that is the subject ' the appointment,

(4) A person int the invaded trust way object to the trustee's
ion by serving a written notice of objection
se of the power., The

0

pergons inte ed
<

upon the trusgtee prior to the effective date of the exerci
lure to object sl I not congtiltute a consent.

(5) The re pt of a copy of the instrument exercising the power shall not
affect the right of any person interested in the invaded trust to compel the
authorized trustee who exercised the power under paragraph (a) or (b) of this
section to account for such exercige and shall not foreclese any such interested
person from cbjecting to an account oxr compelling a trust to account, Whether
exercise of a power under paragraph (a) or (b) of this section begins the
ing of the statute of liwmite ong on an action to compel a trustee to
acceount shall be based on all the £ and cilrounstances of the sit
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(6) A copy of the instrument exercising the power shall be kept with the
ords of the invaded trust and the original shall be filed in the court having

jurisdiction over the invaded tru Where a trustee of an inter vivos trust
exercises the power and the trust has not been the subject of a proceeding in

ce's court, no filing is required. The instrument shall st
rownstances the appointment will begin the running of the
that will preclude persons interested in the invaded trust from
compel Ling accounting by the trustees after the expiration of a given time,

(7) Prior to the effective date as provided herein, a trustee may revoke the
exercise of the power to invade to a new trust, Where a trustee has sexrved
notice of the exercise of the power pursuant to subparagraph (2) of this
paragraph, the trustee shall serve notice of the revocation of the exercise of
the power to persong interested in the invaded trust and the appointed trust by
registered or certified mail, return receipt requested, or by personal delivery
or in any other manner directed by the court having furisdiction over the
invaded trust, Where the notice of the exercise of the power was filed with t
rourt, the st shall file the no e of revocation of the exercise of

that

i) on shall not be construed to abridge the right of any tru
to appoint propexrty in further trust that arvises under the terms of the gove
ingtrument of a trust or under any other provision of law or under common law,
or as directed by over the trust.

(k) Nothi ded to create ox iwply a duty to exercise
a power to invade principal, a no inference of impropriety shall be made as
a result of an authorized trustee not exercising the power conferred under
paragraph {a) or (b) of this section,

(1) A power authorized by paraqraph (a) or (b) of this section may be
exercised, s to the provisions of paragraph {(g) of this section, unless
expressly prohibited by the terms of the governing instrument, but a g¢ ral
prohibit anendment or revocation of the invaded trust or a provigion
that const s a spendthrift provision shall not preclude the exercise of a
power under paragraph {(a) or (k) of thisg section,

() An_ autho may not exe se a power authorized by paragraph
(a) oxr {b) of th to effect any of the following:

(1) To uce, limit ox ary's current right to a mandatory
ity on unitrust interest,
a right to withdraw a percentage of the value of the trust or a wight to withdraw
a specified dollar amount, provided that such wandatory right has come into
effect with respect to the beneficiary. Notwithstanding the foregoing, buf
gubiject to the other limitations in this section, an authorized trustee may
exercise a power authorized by paragraph (a) or {(b) of this section to appoint
to an appointed trust that is a supplemental needs trust that conforms to the
provisions of section 7-A-4,4-A;

(2) To decrease or indewnify against a trustee's liability or exonerate a

trustee from liability for failure to exercise reasonable care, diligence and
] a

:
3) To elimina
replace the author
of this ction u
otherwise;

(4) To make a binding and conclugive fixation of the value of any asget for
purposes of distribution, allocation or otherwise; or

(5) To deopardize (A) the deduction or exclusion originally claimed with
respect to any contribution to the invaded trust that qualified for the annual
exciugion under section 2503(h) of the Internal Revenue Code, the wmarital
deduction under section 2056 (a) or 2523 (a) of the internal revenue code,
chae sble deduction under section 170(a), 642{c¢), 205%{a) or 2522{(a) of the

@

a provigion granting another person the right to remove or
zed trustee exercising the power under paragraph (a) oxr (b)
court b g jurisdiction ovexr the trust specifies
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Internal Revenue Code, (B) the qualification of a transfer as a direct skip
under section 2642 {c) of the Internal Revenue Code, or (€} any other specific
tax benefit for which a contribution originally qualified for income, gift,
-ate, or generation-skipping transfer tax purposes under the internal revenue

e shall consider
ph {a) or (b) of

(©) BAn ed trustee way not exercige a power described in
{a) or (b} chis section in vielation of the limitations under sectiong 9-
1.1, 10-8,1 and 10-8.2, and any such exercise shall void the entire exercise of
such powex,

(p) (1) Unless a court otherwise directs, an authorized trustee way not
exercise a power authorized by paragraph (a) or (b} of this section to change
the provisions regarding the determination of the compensation of any trustee;
the commissions or other compensation payable to the btruste of the invaded
trust may continue to be paid to the trustees of the appointed trust during the
tern of appointed trust and shall be determined in the same manner as in

e tax implications of the exercise

of the pow

(2) No trustee shall receive any paying commission or other compensation for
the invaded trust to an appointed trust pursuant to
gection,

expregssly provides otherwise, this

C {b) of tl
(¢} Unless the invaded
les to:

1) Any trust governed by the laws of this state, including a ftrust whose
governing law has been changed to the laws of this stat and

(2) Any trust that has a trustee who is an individual domigiled in this state
or a trustee which is an entity having an office in this state, provided that
a majority of the trustees select this atate as the lo on for the primar

administration of the trust by an instrument in writing, sigr and acknowledged
by @ wajority of the trustees. The instrument exercising this selection shall
be kept with the records of the invaded trus

{r) For purposes of 8 section:

The term “"appointed trust' means an irrevocable trust which receives
principal frow an invaded trust under pavagraph (a) or (b) of this section
including a w_trugt created by the creator of the invaded trust ox by the
trugtees, in that capacity, of the invaded trust,

(2) The te "autho ed trustee" meansg, as to an invaded trust, any trustee
or trustees with authority to pay trust principal to or for one or more current
beneficiaries other than (i) the creator, or (ii) a beneficiary tc whom income
or principal must be paid currently or in the future, or who is or will become
eligible to receive a distribution of income or principal in the discretion of
the trustee (other than by the exercise of a power of appointment held in a
non-fiduciary capacity) .

(3) The term VYcur: ben ry or beneficiaries" weans the person or
persons (or as to a class, any person or persons who are or will become wembers
of such class) to whom the trustees may distribute principal at e time of the
interest of a bene

i

exercise of the power, provided however t ¢lary bo
whom income, but not principal, way be distributed in the discretion of the

trustee of the invaded trust may be continued in the appointed trust.

(4) The term *invade® shall mean the power to pay directly to the beneficiary
of a trust or make application for the benefit of the beneficiary.

(5) The term “invaded trust' means any existing irrevocable inter vivos ox
testamentary trust whose principal is appeinted under paragraph {(a) or (b) of
this section.

(6) Th erm "person or persons
any Person or persons upon whom

rested in the invaded trust" shall wean
rvice of process would be reguired in a
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proceeding for the judicial settlement of the account of the trustee, taking
intc account SCPA 315,

(7) The term “princ
of the exercige

pal® shall include the income of the trust at the time
of the power that is nolt currently required to be distributed,
including rued and accumulated income,

{8) The v "unlinited discretion" means the unlimited right to distribute
principal that is not wodified in any wmanner., A power to pay principal that

includes words such as begt interests, welfare, cownfort, ox happiness shall not
be congidered a limitation or wodification of the right to distxibute p ipal.

(9) A trust contributor shall not be considered to be a beneficlary of an
invaded ox Mpp01ntod trust by reagon of the trustee's authority to pay trust
income or princiv to the creator purguant to section 7-A-8.18 ox by reason of
the trustee's authority under the trust instrument or any other provision of
law to pay or reimburse the trust contributor for any tax on trust income or
trugt principal that is payable by the trust contributor under the law imposging
such tax or to pay any such tax directly to the taxing authorities

(=) For the exerci F the power under graph {a} or
(b} of ion where there are wmulbiple trustees, see sections 10-6.7 and

A-8.20 Duty when a resulting trust a
gubiject to section 7-A-8.17, the trusgtee las the duty to distribubte trust
property to the settlor ox the settlor’s successors in interest when a resulting

PART 9 New York Uniform Directed Trust Act

§ 7-A-9.1 Short title. This part may be cited as the New York uniform directed

§ 7-A-9.2 Defini
(1) “DLreCLVd trualb” mea
power of di
(2) "Dir
power of direction.

(3) “Power of direction” means a power over a trust nted to a pergon by
the teyms of the trust to the extent the power is exercisable while the person
ig not then serving as a trustee, The terwm includes a power over the investment,
management, or distribution of frust property or other matte of trust
administration. The term excludes the powersg described in section 7-A-9.4 (b}
(4) “Trust director” means a trust director as defined by gection 7-A-
(28) .

ns a trust for which the terms of the trust grant a

d trustee” means a Lrustee that is subject to a trust divector's

L

Willful misconduct” means willful misconduct ag defined by section 7 _A-

(31)
§ 7-A-9 Application; principal place of adminis zion,

() This part applies to a trust, whenever created, that has its principal
place of on. this state, subiject to the following ru

(1) If ] was ¢ ed before the elffective date of this article, this
part applies only to a decision or action occurring on or after the effective
date of th article,

(2) If the principal place of administration of the tyust is changed to this
state on or after the effective date of thig article, this part applies only to
a decision or action occurring on or after the date of the change.

(b) Without precluding other means to establish a sufficient connection with
the designated -jurisdiction in a directed trust, termg of the trust which
designate the principal place of administration of he trust are valid and
controlling if those terms i reguirements of section 7-A-1.8{aj.

(¢) Cross-reference, 7-A-1.8(b)and (¢) {(providing defauwit rules
to determine principal place of adanlqtriLion).
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§ 7-A~9.4 Exclusions,

(a) In this section, “power of appointment” means a power of appointment as
defined by section 10-3.1{a).

(b) Thig pa doeg not apply to a person who has

(1) power of appointment;

(2) power to appoint or remove a lrustee

{(3) power of a btrust contributor over
contributor has a power to revoke the trust;

{(4) power of a beneficiary over a trust to the extent the exercise or
nonexercise of t power affects the beneficial interest of:

(A) the be ”‘flClary, or

(B) anothex the benefici
respect to the exercise or nonexercise of the power; or

(5) power over a trust if:

(A) the terms of the trust provide that
. and
(B) the power must be hel
contributor’s tax object
issued thereunder, as amended,

{¢) A power granted to a pe
be a power o©
impose fiduci
§ 7-A-9.5 .

(a) The rag of a trust may grant to a trust direchbor one oy wore powers of
direction. Such powers, the listing of which is not exclusive but illustrative,
may include a power to:

(1) direct investments;

(2) adijust between principal and income or conve

(3) wmodify, reform, terminate, or decant a trust;

the extent the btrust

ry undexr SCPA 315 with

she power is held in a nonfiduciary

d in a nonfiduciary capacity to achieve the trust
under the Internal Revenue Code and regulations

on by the terws of
power of d

PRrson’ $ exerc

the trust that would otherwise
on if the terms of the trust
ise of the power.

Lo a unitrust;

(4) direct a tru e’s or another trust director’s delegation of a trustee
or other trust director’s powers;

(5} e of adwministration, situsg, or governing law of

the

mine the <“apa
benefi £ the trus

(8) dotexmum the compon ation to be paid to a trustee or trust director;

{9) prosecute, defend, or join an action, claim, or judicial proceeding
relating to the trust;

(10) grant or withhold permission before a trustee or another trust director
may exercise a power of the trustee or other trust director;

(11) release a trustee or another trust director from liability for an action
proposed or previously taken by the ustese or other trust director;

(12) authorize loans to trust beneficiari

{(13) ¢ loans made by trust bene aries;

(14) P‘ILOIC‘ a trust for pets pursuant to g .on 7-A-4.8; or

(15) enforce a non-charitable trust without an ascertainable benef
pursuant to section 7-A-4.9.

(b) ¥For purposes of paragraph (a) (1), unless the terms of the trust provide
otherwige, the power to direct investments means with respect to all of the
trust’s investments (or, if applicable, to investments specified in the
governing instrument), the power to direct the retention, purchase, sale,
exchange, tender or other transaction or decision affecting the ownership
thereof or rights thex (including powers 1o borrow and lend for
invegtment purposes), to direct the exerc of all wmanagement, control and
voting powers related directly or indirvectly to such investments (including,

ity of a trustee, settlor, trust d tor, on

ary
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without limitation, nonpublicly traded investments), to direct the selection of
custodians or subcustodians other than the trustee, the sgselection and
compensation of, and delegation to, investments advisers, managers or other
investment providers, and with r cct to nonpublicly aded investments, the
valuation thereof,

{¢) Unless 18t provide otherwise, a
exercise any furt r appropriate to the exercise or nonexercise of a power

of direction granted to the ust director under parvagraph (a). Such further
powers, the listing of which is not exclugive but illustrative, way include a
power t

(1) incur reagonable costs and direct indemnification for those costs;

(2) wake a wepc or accounting to a beneficiary or other interested pa

(3) direct a trustee to issue a certification of trust undex section
10.13 of this chaptex;

(4) prosecute, defend, or -oin an action, c¢laim, or -judi
relating to a trust,; or

(5) employ a prof
exercise or non-exer

(6) delegate the t

act

al proceeding

sional to assi ¥ advise the trust director in the
ge or the tyrust direcior’'s powers:

rust director‘s power o an agent without liability for
of the agent provided the trust director exerci the a

e, , and caution that of a trustee in making a delegation
undex on 7-A-8.7(a); ox
(7) gecute, defend, ox in an action, claim, or judicial proceeding

pertaining to the trust wheve appropuriste under the civcumstances to the trust
director’s exercise or non-exercigse of the trust director’s power of direction.

(d) Unless the terms of a trust provide otherwise, trust dirvectors with joint
powers wust act by majority decision,

§ 7-A-9.6 Limitations on powers of trust director,

A trust director having the power either to direct the trustee to make a
digceretionary distribution of principal or income to the trust director as a
beneficlary or to congent to =such a dis hution is subject to the provisions

ction 10-10,.1 {other than the las nee thereof) as if for purposes of
that section the trust director were a stee having t power to make a
digeretionary distribution to the trustee as beneficiary.
§ 7-A-9.7 General du g and liasbilities of trust director,

(a) Subject to paragraph (b),

(1) the trust a fiduciary and has the same dutiles as a trustee
under part 8 of this article 7-A, and the seme liabilitieg of a trustee under
part 10 of this article 7-A, that a trustee would have if the power of direction

uthorized under the terms of the trust or any further power under section 7-
A-9.5{c) was held by a trustee, If the power is held deintly with a trustee or
another trust director, the rules applicable to co-trustees under section
7.3 shall also apply to trust director; and

(2) the terms of the trust may vary the trust director's duties to the same
extent the terms of the trusgt could vary the duties of a trustee.

(b) Unless the terms of a trust provide otherwise, if a trust director is
licensed, cerg ed, or otherwise authorized or permitted by law other than
thig part to provide health car the oxdinary course of the trust director’s
business or practi of 3 fegsion, to the extent the trust director actg in
that capacity, the trust director has no duty or liability under this part and
section 7 9.15 shall not apply.

{¢) The termsg of a trusk may impose a duty or liability on a trust director
in addition to the dutieg and liabilities under this section,

(d) Cross-reference, See section 7-A-9.8(b) (additional duties of trust
director) .

§ 7-A-9.8 Duties and lie

cies of directed trustee with respect to power of
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(a) Subject to paragraph (b), a directed trust must take reasonable action
to comply with & trust director’s exercise or nonexercise of a power of direction
or a further power under section 7-A-9.5(c¢) and notwithstanding sections 7-A-
8,1%(m) (2) and 11-1.7 the dire crustee is nol liable
directly or indirectly om_any action taken pursuant to such exerci
power of direction or any action not taken pursuant to the nonexercise
power of dir ion, )

() A directed trustee must not comply with a trust director’s exer
nonexercise of a power of dirvection or further power under section 7-A-9.5(c¢)
to the extent that by complying the trustee would engage in willful wmisconduct.

(¢) A directed trustee that has reasonable doubt about its duty neot to engage
in willful misconduct way tiwmely petition the court for instructions or present
the isgsue in a pending proceeding,

{(d) The terms of a trust may impoge a duty or liability on a directed trustee
in addition to the duties and liabilities under this

(e) Cross-r ence. See section 7-A-9,9(a) {addi

lse ox

of directed

9 puty to provide information to trust dire

(a) Subject to on 7-A-9.10{a), a trustee she
a trust divector to the extent the information is

(1) the powers or duties of the ee; and

(2) the powe or duties of the trust director,

(b) Subject to section 7-A-95.10(b), a trust director shall provide
information to a trustee or another trust divector to the extent the information
ig reasonably related both to:

(1) the powers or duties of the trust director; and

(2) the powers or duties of the trustee or other trust director,

{c) Notwithstanding section 11-1.7, a ustee that actsg in reliance on
information provided by a trust director is not liable for a breach of trust to
the extent the breach resulted from the reliance, unless by s0 acting the
trustee in wiliful wisconduct,

(d) nding section 11-1.7, a trust director that acts in reliance
on inforr ion provided by a trustee or another trust director isg n liable
for a breach of trugt to the extent the breach resulted from the ¥
unlegs by so acting the trust director engages in willful wmisconduct.
§ 7-A-9.10 No duty to wonitor, inform, or advise.

(a) At

(1) monitor a trust director; or

(2) inform or give advic to a settlor, trust contributor {othexr than a
settlor), beneficiary, trust or trust director concerning an instance in
which the trustee might have acted differently than the trust director; and

(3) by taking an action described in paragraph {(a), a trustee does not assume

1 (a),
does not have a duty to:

(1) wonitor a trustee or ancother trust director; or

(2) dinform or give advice to a settlor, trust contributor {other than a
gettlor)  beneficlary, ustes, or another trugt divector concerning an instance
in which the tyust d setor might have acted differently than a trustee ox
ancth trust divector; and

(3) by taking an action described in paragraph (b), a trust dire
not assume the duty excluded by paragraph (b).

§ 7-A-9.11 Limitation of action againgt trust director,

An action against a trust director for breagh of trust must be commenced
within the same limitation period as an action for breach of trust against a
trustee under se on 7-A-10.5,

§ 7-A-9.12 Defenses in action against trust director.

tor or truste
11l provide information to
sonabl Led both to:

bor does
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In an action against a trust director for breach of trust, the trust director
may assert the same defenses as a trust could agsert in an action for breach
of trust against the trustee,

§ 7-A-9.,13 Jurisdiction over trust dire

(a) By accepting appointment 23 or of a

g trust director submi to the personal jurisdi
rding any matter related to a power or duty

t

subiject to this
the courts of
of the trust director.

-9, 14 Accepting or declining the position of trust director.
A person designated as trust director accepts the position of trust

1) by substantially complying with a method of acceptance provided in the
terms of the tryrust; or
(2) if the terms of the trust do not provide a method or the w

hod provided
‘orming
ion of

ced  the
ignated trust
ne trust who do not accept th on of trust directo
time after knowing of the designation and knowing of the
of the event that makes the designation effective is deemed to have
ed the position of trust directorn.
: L5 Compensation of trust directors and directed trustees.
{a) If the terms of the trust make provision for specific rates or amounts
of commissions (other than a general reference to comnissions allowed by law or
words of like import) a trust dirvector or a directed trustee, or, if a
corporate directed trustee has agreed to accept specific rates or amounts of
commissions, a trust director or a directed trustee shall be entitled to be
compensated in accordance with such provisions or agreement, asg the case may
be.

(b) If the terns of the tyust do not so provide, a trust director, other
than one de ibed in section 7-A-9.6{b}, and a directed trustee shall be
entitled to such compensation as way be reasonable, and the court, upon
application of a person interested in the usht, ma view the asonableness
of such cowpe tion.

(c) If the terms of the trust do not provide for the allocation of payment
of commissions to income and principal, commissions shall be payable as provided
in SCPA 2312(%) or, in the case of a charitable trust, as provided in SCPA
2319(5) .
(d) Notwithstanding the provisions of pavagraphs (a) and (b}, in the case of
a charitable trust, the compensation of any trust director or directed ustee,
other n _a corporate tru director or corporalte directed trustee, shall not
exceed the amount provided in 8CPA 2319(5) and the compensation of all trust
directors and trustees (dincluding directed trustees) of shall be
limited as provided in SCPA 2313.

§ 7-A-9.16 Trust

(a) Except as provided by paragraph (¢}, a trust director shall give bond to
secure performance of the trust director’s duties only if the court finds that
a bond is needed to protect the interests of the beneficiaries or is reqguired
by the texy trust and the court has not dispensed with the requirement.

(b) The court may specify the amount of a bond, its liabilities, and whether
sureties ar The court may modify ox terminate a bond at any time,

(c) At ined by banking law section 2(2), any bank
authorized powers and any national bank having a
te and duly aut Lo exe
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fiduciary powers need not give a bond unless a bond is expressly required of
the trust company or bank by the terms of the trust.
§ 7-A-9.17 Vacancy in the pogition of trust director; appointment of successor,
(a) A vacancy in the position of trust director occurs if:
(1) a person designated as trust director rejects the position of

(2) a person designated as trust director cannot be identified or does not

s trugt director regigns;
{4) a trust director is disqualified or removed;
(5) a trust director dies;
(6) a guardian is appointed for an individual serving as txust divector; ox
{(7) a trust instrument so provides,
(h) A vacancy in the position of trust director shall be filled only if
expressly required by the terms of the trust, or if the terms of the trust
bresely provide that t : dire s, oY other persons may
e vacancy in their discre the terms of the trust do not expressl
that a vacancy be filled, and t iirector then
gerving that is authorized to exercige the as that held
by the trust dirvector that is the trustee or co-trustee ig
to  exerci the power or powers authorized by that pow

15

& nongck
quired to be ed nust be f£illed in the following order of priority:
a person designated in the terws of the trust to act as successor

vacancy in the position of tyugt director of
bl

b a pergon appointed b unanimous agreement of the qualified
rried; o

(3) by a pergon appointed by the court,

(d) A vacancy in the position of trust director of a charitable trust that
is required to be filled must be filled in the following order of pricrity:

(1) by a person designated in & ~erms of e trust to act ag succegsor
ugt directo

(2) by ap on gselected by the cha
to receive distributions under the ter
concurs in the selection; ox

(3) by a person appointed by the court.

§ 7-A~9,18 Resignation of trust director.

(a) A rrust dirvector may resign:

(1) upon at least 30 days’ not . as provided in section 7- 1.9, to (i)
the trust contributor, all co-trustees and all other trust directors in the
cage of a revocable trust or (ii) the gualified beneficiaries, all co-trustees
and all other trust dix ors, in the case of any other trust; or

(2) with the approval of the court.

() TIn_ approving a signation, the court na
conditions reasonably ne vy for the protection of

(¢) Any liability of a resigning t director and of any sureties on the
trust dirvector’s bond for acts ox om ong of the trust director are not
rarged ox affected by the trust director’s resignation,

§ 7-A~9.19 Removal of trust director.

{a) In addition to any provision for removal in the trust instrument, the
settlor, a co-trustee, co-trust director or a beneficiary way request the court
to remove a trust director or a trust director may be removed by the court on
its own initiative,

{(b) The court wmay remove a L ctor :

(1) the trust direct has commltted a serious breach of trust;

able organ tionsg expressly designated
of the trust if the attorney general

s and impose
property.
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(2) lack of cooperation among co-trust directors substantially iwmpaiyrs the
adninistration of the trust;

(3) becauge of unfitness, unwillingness, or p
director to tively exercigse the power of direction held by the ust
director the court detvermines that wvemoval of the trust director best serves
the interests of the bheneficiaxries; or

(4) there has been a substantial change of circumstances or removal is
reguested by all of the gualified beneficiaries, provided that the court finds
that removal of the trust director best serves the erestg of all of the
beneficiaries and is not inconsistent with the purposes of the trust, and a
suitable co-trust director or successor trust director is available.

(¢) Pending a f 1 decision on a request to remove a trust director, or in
lieu of or in addition to removing a trust director the court may order such
appropriate relief under section 7-A-10.1(b) as way be necessary to protect the
trust property or the iy g of the bene
§ 7-A-9.20 Uniformity of on and con

In applying

istent failure of the trust

o,
1gideratbion must be gl
the ne mobe uniformity of the law with respeclt to itg subject wa
among 1tes that enagt it
§ 7-A-9.21 Severability clai

If any provision of t} g application to any person or ¢iroums
is held invalid, the invalidity doeg not affect other provisions or appli
of thi paxrt W I can be given
applii lon, and to thiz end the prov
§ 7-A~9,22 Application of part

*his part applies to trusts created on or after the effective date of this
article as provided in section 7-A-11.4,

ons

o

PART 10 Liability of Trustees and Rights of Pergons Dealing with Trustee

§ 7-A-10.1 Remedies for breach of trust

(a) A vieclation by a trustee of a duty the trustee owes to a beneficiary is
a breach of trust.

() To remedy a breach of trust that bhas occurred or may occur, the court
may:

(1) compel the trustee to perform the trustee's duties;

(2) enjoin the trustee from committing a breach of trust;

(3) compel the trustee to redresg a breach of trust by paying wmoney, by
restoring property, and by other means;

(4) order a trustee to account;

(5) appoint a successor trustee or co-trustee to take possession of the trust
property and administer the trust as provided in SCPA section 1502;

(6) suspend the trustee;

(7)

(8)

(9)
or & constructive
disposed of and x

(10) ordex any ot

(¢) Nothing in this section shall be construed to limit the court’s
application of remedial provisions that are provided in the surrogate’s court
proceduse
§

cion 7-A-7.6;

t tee, impose a lien
Lrust property wrongfully
O

) bility for breach of trust

(a) Unless section 7-A~10.9 applieg, and except as otherwise provided in
this section, a tirust who commibts a breach of trust is chargeable with the
value of the capital lost by reason of the breach plus prejudgment interest as
determined by the court,
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(b) Unless section 7-A-10.9 applies, a trustee who commits a breach of trust
{other than breaching the duty of lovalty) by conduct constituting gross
recklessness or bad faith is chargeable with the greater of
the capital lost by reason of the breach plus prejudgment
he court; o

(2) amount at the time of the decree required to restore the values of
the trust property to what they would have heen if the portion of the trust
affected by the breach had been properly administered.

(¢) Unl ion 7-A-10.9 app g, & trustee who commits a breach of trust
by blouchlng the duty of loyalty is chargeable with

(1) the greater of:

{(A) the value of the capital lost by reason of the breach plus prejudgment
interest as determined by the court; ox

(B) the amount reguired to restore the values of the trust property to what
they would have been i1f the portion of the twrust affected by the breach had
been properly administered; and

(2) the amount of any benefit to the trustee personally as a result of the
breach to the extent that such amount is not included in the amount determined

i ¢ (1) (A} or {1)(B),

(a) 11 addition to charvging the
{¢), & trustee may be add1
fashi complete equl

(e) pt ag oth than one trustee
is 1i to the bene ¢ may be entitled
to contribution from the other trustee or trustees in dCCOldanLC with applicable
law. A trustee is not entitled to contribution if the trustee committed the
breach of trust in bad faith or with reckless indifference to the purposes of
the trust or the interests of the bene aries. A trustee who received a
penefit from the breach of trust is not entitled to contribution from another
trustee to the extent ‘he benefit received,

(£} Cross-reference. See section 7-A-8.2 {allowing gualified beneficiaries
to vold a transaction if :e breaches the duty of loyalty).

§ 7-A-10.7 € s in of breach

(a) ) accountable to an a
by the trustee a ing frowm the adwmini
breach of txust.

(1) ch of trust, a trustee ig not liable to a beneficiary for
& loss or doplecaatlon in the value of trust property or for not having made a
profit.
§ 7 10.4 Compensation of attorney’s fees, costs and allowances

(a) In s Judicial proceeding involving the administration of a trust a court
uthorized to
wnd_determine the compensation of an attorney as provided in $CPA

: brustee as provided in paragraphs (b) and
v chargeable ag the court deemsg appropriate to

sted beneficiary for any profit made
ation of the trust, even absent a

is

article 23 of the SCPA.
rustee’ g paynent of reasonable

rd costs and allowances as provided
(b) Crogs-reference, Section 7-A-8§ .16 (b) (34}

.0
(&

LS n of action ag st trustee

(a) A ber@ Iy may not commern a proceeding against a trustee for breach
of trust more than two vears after the date the beneficiary or a repregentative
of the beneficiary was sent a report that adequately disclosed the existence of
a potential claim for breach of trust and informed the beneficiary of the time
allowed for commencing a provcedjnq

that the beneficiary
ingquired into its
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(¢)If paragraph (a) does not apply, a judicial proceeding by a beneficiary
against a trustee for breach of trust must be commenced within six years after
the first to occur of:

(1) removal, regignation, or death of the trustee;
(2) rmination of the beneficiary's interest in the trust;
(3) exmination of the trust; or.

(4) xhe open repudiation of the trust by the trustee.

(d) PpParagraph {a) does not apply to the attorney general acting undex the
authority given under article 8 of this chapter or under any other provision
of law

.10.6 Reliance on trust 1nsr1umcnt

To the extent section 11-2.3 does not apply, a trustee who acts in reasonable
reliance on the terms of the tKUbL ag expressed in the trust 1nstrument is not
liable to a beneficiary for a breach of trust to the extent the breach resulted

ing adwinistration or distribution

an event, including warriage, divorce, performance of
ents, or death, affects the administraltion or distribution
of a trust, a trustee who has exercised reasonable care to a tain the
happening of the event is not liable for a Jjoss resulting frowm the trustee's
lack of knowledge.

pation of trustee and trust dire
ion of a trustee and a trust director are provided

0.9 BOntlClaLy'” consent, releage, or ratification

(a) A trustee is not liable to a beneficiary for breach of trust if the
beneficiary consented in writing to the conduct constituting the breach,
executed liability the breach, ox

ed a written release of the tru
ratified in writing the transaction constituting the breach, unless;

(1) the consent, release, or ratification of the beneficiary was induced by
improper condu ustee; or

(2) at the me of the consent, release, or ratif icn, the benefli
did not know of the beneficiary's rights or of the material facts relating
the b :
(b) A counsent, release, or ratification undex paragraph {(a) that is wade by
a beneficiary upon whom service of process would be required in a proceeding to
settle the trustee’s accoun s bi ng uvpon all persons upon whom service of
procoss would not be 1oquircd under SCPA 315 because procesg was served upon

mitation on personal liability of trust

(a) Bxcept as otherwise provided in the contract, a trustee is not personally
liable on a contract properly entered into in the trustee’'s fiduciary capacity
in the course of administering the trust if the trustee digclosed the fiduciary
capacity in the cor :

(b) A trustee is ] ]
adwinistering a trust, or for oblig
trust property, inciuding liability for viol
the trustee failed to exe e reasonable care, dilig >, and prudence.,

(¢) A claim baged on a < caet ente into by a trustee in the trustee’s
fiduciary capacity, on an obligation arising from ownership or control of trust
property, or om a tort com ted in the course of administering a trust, may be
asserted in a judicial proceeding against the trustee in the trustee’s fidugiary
capacity, whether or not the trustee is personally liable for the claim.

(d) In any case where liability is found against the trustee ag the result

je: igsues of liability as

torts committed in the course of
ising from ownership or control of
ion of environmental law, only if
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trustee’s individual capacity shall, 1if neceggary, be determined in an
accounting proceeding brought pursuvant to SCPA 2205,
§ 7-A-10.11 Interest as general partnen

(a) Unless personal liability is imposged in the contract
an_in as_a general part

a trustee who holds
] 1 in a general or limited partnership is not
> liable on a contrac entered into by the partne ip after the
rustee’s acqul ion of the interest if the fiduciary capacity was disclosed
the contract or in a statement previously filed pursuant to the partnership

A trustee who holds an interest as a general partner is not personally
liable for torts committed by the pertnership or for obligations arising from
ship or control of the interest unless the trustee is personally at fault,
If the trustee of a revocable trust holds an interest as a general

the trust contributor ig personally liable for contracts and other
of the partnership as if the trust contributor were a general

§ 7-A-10.12 Pro ection oI person dealing with tru
(a) Except se of a brea pursuant 7-A-8.2, @ person
other than a beneficiary who in good faith assists or who in good
faith and for value deals with a trustee, without knowledge that the trustee is
i improper] the e’ g powers, is protected W
if the trustee properly exercised the powe
(o) A pexson othexr than a beneficiavy who in good fai deals with a trustee
is not required to ir into the extent of the trugtee’s powers ox the
propriety of theilr exercise.

(¢c) A person who in good faith transfers money or property to a trustee is
not responsible for the proper application of such money or property; and any
right or title derived by him firom xhe trusg in congideratvion of such transf
ig not affected by the trustee’s i -ion of such money or property.

(d) A person other than a bene who in good faith assists a Lormez
trustee, or who 1n qood id)th and for V4Lue deals with a former tru
ip has terminated is protected from liab
stee were still a trustee.

(e) © le protective provisions of other laws relating to comwercial
transactions or transfer of securities by fiduclaries prevail over the
protection provided by this section.

(£) Paragraphs (a) through (e) of this section apply only to transactions
that occur after the effective date of this article,

{g) wWith respect to transactions between a trustee or trustees and any person
occurring before the effective date of thig article:

(1) If the trust is expressed in the instrument creating the estate of the
trustee, every sale, conveyance or other act of the trustee, in contravention
F the trust, except as authorized in this article and by any other provision
i void,

the disposition to the trustee or an
the title of a purchaser frowm the
¢ of the tru or the rights of a creditor
ance upon his apparent ownership of

as Lruat not decld:ed
. does not
and without notic

implied ox .
trustee for value
who extended
the trust prop
§ 7-A-10,13 ch*lflc tion of trust

{a) Instead of furnishing a copy of the trust instrument to a person other

than a beneficiary, the trustee may furnish to the person a certification of
trust containing so wmuch of the following information as is requested by such
person:

(1) that the trust exists and the date the tr instrument was execubted;

(2) ity of the settlor;

(3) v and address of the currently acting trustee;
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(4) the powers of the trustee;

(5) the revocability or irrevocability of the trust and the identity of any
person holding a power to revoke the trust;

(6) the authority of co-trus s to sign or otherwise authenticate and
whether all or less than all are reguired in order to exerc¢ise powers of the
trug

(7) the wanner of taking title o t

() A certification of tru
trustee

(c) certification of trust must state that the trust has not been revoked,
modified, or amended in any manner that would cause the representations
contained in the certification of trusgt to be incorrect.

(d) A certification of trust need not contain the dispositive terms of a
trust.

(e) A recipient of
furnish coples of thoge
amendnen I d

rust property.
st may be signed ox ot

rwige authenticated by any

ation of trust way require the
trust instrument

ustee o
and later

exC

-5 whi
in the pending

() A person who ac
knowledge that the repres

s in reliance upon a certificabion of trust without

i incorrect is not liable
Lo any p on for so acting and wmay assume wi L inguiry the existence of the
facts cc ined in the ification. Knowledge of the texms of the 1wt may
not be infe solely om the fact thaet a copy of all or part of the trust
instrument is held by the person relying upon t certification,

() A person who in good faith enters into a transaction in reliance upon a
certification of trust may enforce the transaction against the trust property
as if the representations contained in the certification were correct,

(h) A person waking a demand for the trust instrument in addition to a
certification of trust or excerpts is liable for damages if the court determines
that the person did not act in good faith in demandi rument .

(1) This section does nolt limit the ght of a person a copy of
the trust instrument in a judicial proceeding concerning the trust.

PART 11 Miscellaneous Provisions

1.1 {Reserved]
11.2 Relation to Electror

¢ Signatures in Global and National Commexrce

thisg article modifies, limits, or supersedes the Electronic Signatures in
Global and National Commerce Act, 15 U,$8.¢. section 7001 et seq., but does not
modify, limit, or supers section 10l{c) of such act, 18 U.S.C. gsection
7001 (¢), or authorize electronic delivery of any of the notices described in
section 103 (b) of such act, 1% U.S.C. section 7003 (b} .
§ 7-A-11.3 Severability clause
If any pro
nces is held inv
or applications of this axr
provision or appl
ble .
.4 Effective date
This article takes effect 180 days after enactment.
7-A-11.% {Reserved]
-11.6 Application to existing relationships
Except as otherwise provided in this article, on the effective date of
icle:

its application to any person or
nvalidity does not affect other provisi
ch can be given eff without the

le applies to all trusts created before, on, or after its
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(2) this article applies to all Hdudicial proceedings concerning trusts
commenced on or after its effective date;

(3) this ar le applieg to judicial proceedings concerning truc,t,s Common(‘@d
before its e ive date wunles the court is i a
cul provigion of this article would substantially in the
tive conduct of the Jjudic proceedings or prejudice the rights of the
ies, in which cage the particular pi igiong of this a cle does not apply
and the superseded w_app

(4) any rule of construc 2 article applieg
to trugt ingtruments executed before th ective date of the article unless
there is a clear indication of a contrary intent in the terms of the trust; and

(5) an _act done before the effective date of the article ig not affected by
thig article.

(b} If a vight ig acguired, extinguished, or barred upon the expiration of

that he rommenced to run under any other statute befor
ive date of the a , _that statute continues to apply to the right
it has been repealed or superseded.

(¢) The provisgions of this artic shall not impair or de . any vights
which have accrued under dispositions or appointments in effect prior to its

§ 2. Section 1-2.4 of the Estates, Powers and Trusts Law, is amended to read
as follows:

§ 1-2.4 Disposition
a)A digposition is a transfer of property by a person during his lifetime

or by will.
() Cross-x ence ., See  section 8-1.1{¢} (2) {(provi for
applice W] charvitable organization is designated as a benefi

payee upon the person making the disposgition in certain nonprobate transfers) .

§ 3. Section 1-2.12 of the Estates, Powerg and Trusts Law, is amended to
read as follows:

§ 1-2.12 Person

The term “person” includes keoard

Beoard—anty

S QER " ,‘,h rpndaipat erpRentat-agenayy
Aty fate] an individual ,
COLp 2 Ly company,
ASHBO government ; gove meﬂt subdivision, agency, ox

hl%t?’utll(—‘ntd] Lty public corporation, orx any other legal or commercial entity.

§ 4. Section 1-2.21 of the Estates, Powers and Trusts Law is added to read
ags follows:
§ 1-2.21 Charitable organization

“Charitable organization” means an “institution” as defined in section 551 (d)
of the not-for-profit corporation law,

§ 5. Section 3-3.10 of the Estates, Powers and Trusts Law is added to read
as follows:
§ 3-3.10 Refc

rmation of wills to corre mistakes

The court may reform the termws of a will, even if unambiguous, to conform
the texms to the testator’s it ds proved by clear and comvincing
evidence what was the tesgtaton’s n and that specific tewms of the will

60



do not carry out that intention beceuse the specific terms were affected by a
mistake of fact or law, whether in expression or inducement.

§ 6. The article heading of article 7 of the Estates, Powers and Trusts Law
is amended to read as follows:

ARTICLE 7
[PRUSPS] NON-GRATUITOUS TRUSTS, TRANSFERS TO MINORS AND CHILD PERFORMER TRUST
ACCOUNTS
§ 7. The Summary of article 7 is amended to read as follows:
SUMMARY OF ARTICLE
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Part A. Rules Governing Non-gratuitous Trusts
Section 7-1., Scope of part 1-A
7-1,2-A PUrpos for which trust may be created.
T-1. Duration of trust for henefit of creditors
71, Provision by non-domiciliary creator as to law to govern trust
ey Extent of trustee tate
7-1. Trust estate not te descend on death of trustee; appointment,
duties and xights of successor trustee
7-1.7-A Suspengion of powers of trustee in war service
7.1-1,8-A Resiqgr pengion or removal of trustee
7-1.9-A Accounti stee in supreme court
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Saection 7-6,1

Part 6. Uniform Transfers to Minors Act

Definitions

Scope and jurisdiction

Nomination of custodian

Transfer by gi

e of power of appointment

Transfer authorized by will or trust

Other transfer by fiduciary

for custodial property

-6.9

Manner of coreating custodial px

perty and effecting t©

.10

designation of initial custodian; control

Single custodianship

~3~3
o
(Rt

A3

Validity and effect of transfer

~

.12

stodial property

,‘
NGy

(13

custodian

14

'
o

custodial property

A5

tion, and bond

.16

n'g expensges, coupens:
Exemption of third pe : o liakility

.17

1

Liability to third pe

B N
Pl
DV N IOY

18

gnation, death, ox removal

cugtodian;

desigration gsuccessor custodian

Accounting by and determination of liability of custodian

Termination of cust

Age eighteen election

Effect on existing custodianships

Applicability

Uniformity of application and construction

short title

Severapilit

Section 7-7.1,

Part 7, Child Performer Trust Account

Child performer trusgt account
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[RARE—8 Honosrary—i

Seangn

i
§ 8. Part 1 of article 7 of the Estates, Powers and Trusts Law is REPEALED.
§ 9. Part 1-A of article 7 of the Estates, Powers and Trusts Law is added to
read as follows:

PART 1-A Rules Governing Non-g sous Trus
§ 7-1,1-A Scope of part 1-A

(a) This Part 1-A provides xules for non-gratuitous trusts.
trusts are trusts not governed by axticle 7-A.

(b) Crosg-reference, -A-1 . 21{a) (trusts governed by article
§ .2-A Purposes for whloh trust may be created

A on - tuitous trust may be ¢ ted for any lawful purpose.

-A Duration of trust for benefit of creditors

re an estate in real property has heretofore vested or shall horoaft
an_a or o‘b@r for the benefit of c¢reditors,

the e ion of : b om the time the trust was ¢ d
a different lim contained in t instrument creating the trust
ig otherwise nrescrlbed by iaw, Such estate shall thereupon revert to the

e S Peuata  For £9]
¥ £

tuitous

s not apply to a trust of perxsonal property or to a trust
ted in connection with the salvaging of wortgage
1tes. Nor does this section affect any rights to the
1 property made by the assignee or other trustee fox

§ 7-1, ﬂrov1%10n by non-domiciliary creator as to law to govern trust

Whenever a person, not domiciled in this state, creates a non-gratuitous
trust which provides that it shall be governed by the laws of this state, such
provision shall be given effect in determining the validity, effect and
interpretation of the disposition in such trust of:
(1) Any trust property situated in this state at the ftime the trust
ated,
(2) Pergonal property, wherever situated, if the trustee of the trust is a
person res ing, srporated or authorized to do business in this state or a
nafiona] bank having an office in this state.
8§ 7-1.5-A Extent of trugtee'q egtate

~tiong 9-1.5, 9-1.6 and 9-1.7, including a busi

trust i two of section two of the general dbeP]dt10ub
law, may acguire property in the name of the trust as such name ig designated
in the instrument creating said trust. Any property, so acquired can be
conveyed, encumbered or otherwise disposed of only in such name by a conveyance,
encumbrance or other instrument executed hby:

(1) the person or persons authorized by the instrument creating said trust;

zed by a regolution duly adopted by the

a majority of the trustees unless the in
otherwigse provide
Any i ment of conveyance, ance or disposition delivered prior to
che effective date of this section to or by a trust to which this section
applies, in its trust name is hereby validated provided that no action or
proceeding to cancel or disaffirm it shall be instituted within one year from
the effective date herecof, but neothing herein contained shall affect any such
pending action or proceeding.
§ 9.1 6-A Trust estate not to descend on death of trustee; appointment, duties
and rights of succegsor trustee
(a) On the death of the sole surviving trustee of a non-gratultous trus
the trust estate does not vest in hisg personal representat)

runent: creating said trust

c,
ve or pass to his
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distributees or devisees, but, in the absence of a contrary direction by the
¢ tor, if the trust has not been executed, the trust estate vests in the
supreme court or the surrogate’s court, as the case may be, and the trust shall
be executed by a person appointed by t X

(h) Upon such notice to the hene aries of
of an application for the appointment of a
creator has directed otherwise, the court may appoint a successor trustee, even
though the trust has terminated, whenever in the inion of the court sguch
appointment is necessary for the effective administration and bution of
the ugt estate, subject to the following:

(1) A successor trustee shall give security in such amcunt as the court may
direct.

(2) A succesgor trustee shall be subiject to the same duties, as to accounting
and trust administration, as are imposed by law on trusteeg and, in additi to
the reasonable expenses incurred in the course of trust administrati
be ent = Lo such comm ng as may he fixed by any court having jur
to pass uporn guch tr e’ s final unt, which 311 in no case exceed the
commigsions allowable by law to ty .
§ 7-1.7-A Suspension of powers of trustee in war service

(&) Whenever a trustee of a non-gratuitous trust not governed by article
a is engaged in war service, as & in this section, such trustee or any

the trust as the court wmay
sor trugtee, unlegs the

oth person interested . _the trust esgtate way pre 't a petition to the
Hup e court or the surrogate's court, as the case way be, to sugpend the
powers of such trustee while the trustee is so engaged and until the furthexr

order of the court, and if the suspension of such trustee will leave no person
acting as trust or leave a beneficiary of such trust as the only acting
trustee thereof, the petition must pray for the appointment of a successor
trustee, unless a successor has been named in the trust instrument and is not
engaged in war service or is not for any other reason unable or unwilling to
act as such trustee,

(b) For the purposes ¢
any of the following Sk

(1) If the trustee is a member of the armed forces of the United States ox
of any of its allies, ox if he hag been accepted for such service and is awaiting

f this sect

o)

ion, a trustee engaged in war service in

ig  engaged any work abroad in connection with a
v e United States or with the American Red Cross Soclety
or any other body with similar objectives.

(3 7Tf the trustee is interned in any enemy country or is in a foreign
country or a possegsion or dependency of the United States and is unable to
return to this state,

{4) Tf the trustee ig a member of the Merchant Marine or similar service,
(¢) Where e application is wade by a trustee engaged in war service, notice
11 be given to such persons and in such manner as the court may direct . Where
the applicat 1 is made by any other person interested in the trust egtate and
the trustee ig in the armed forces of the United $tates, notice shall be given

-rustee in such manner as the court may direct. In every other case,
the app ation is wade by a person other than the trustee, notice thereof
1 be given to h persons and in such man: ag the court may divect.

(d) Upon the filing of the petition and proof of service of notice prescribed
in paragraph (c¢), the court may, notwithstanding any other provigion of law,
suspend the trustee engaged in war service from the exercigse of all of the
trustee’s powers and duties while engaged in such service and until the furthexr
order of the court. The order may further provide that the remaining trustee
or, if there is none, the successor named in the trust instrument or appointed
by the court may exercise all of the powers and be subject to all of the dutiegs
of the original trustee.

)

o
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{e) The successor trustee shall be limited to commissions as computed under
SCPA 2308 or 2309, whichever is applicable, upon income received and disbursed
and upon principal disbursed. Cowmissions wmay also be allowed under 2308 or
2309 upon rents if the trustee is authorized or reguired to collect the rent
of and manage re property. In case of the resignation or removal of the
sugpended trustee, or in the event of such trustee's death, i
for computing the commissions shall not apply and the try
ghall be computed in the same manner as those of any othex

o

(f) When the suspended trustee ceagses to be engaged in war 3 the
trustee may, upon application to the court and upon such notice as the court
nmay direct, be reinstated as trustee if any of the duties of such offi remain
unexecuted. If the suspended trustee is reinstated the court shall th upon

remove the trustee’s successor and make such other order as justice reqguires,
but such removal shall not bar the successor from subsequently gualifying as a
trustee if for any reason it thereafier becomes necessary to appoint a tr
§ 7.1-1,8-A Resignation, s=suspension or removal of U

{a) Subject to the relevant provisions of the ¢ivil pLaCfIPP law and ruleg,
the supreme court has power:

(1) On t application of & trustee of a non-gratuitous trust, to accept the
trustee’s resignation and to discharge the trustee on such terws as it deemsg
proper.

(2) On

the appli ion of any pevson interested in the trust estate, o
sugpend or _rewove a trustee who has violated or threat to violate his trust
who solvent ox who insolvency is dimminent or apprehended or who for any
reason ig a person unsuitable to execute the trust.

(3) In the case of the signation or rewmoval of a trustee, to appoint a
successor trustee and, if there is no acting trustee, to cause the trust to bhe
executed by a recelver or other officer under its direction, This section does
not apply to a trust arising or resulting by implication of law, nor where other
provision is wade by law for the resignation, suspension or remgval Of a Lrustee
or the appointment of a successor truste
§ 7-1.9-A Accounting by trustee in supreme court

(&) With spect to a non-gratuitous trust, any proceeding for an accounting
or other relief brought by a trustee or by a substituted ox successor trustee
way be commenc by such notice to the beneficiaries of the trust as the supreme
court may direct.

(b) In case of the x moval , pursuant to this part,
of any trust of a Jludes real property and wmortgage
participation certiﬁicates he;d by more then one person and secured by a
mortgage on real property or any estate therein, payment of which cextificates
is not guarant by the trustee or by any title or mortgage guaranty or
investment company, the court in its discretion may dispense with a formal
such = but the trustee shall file with the court a emenl
i i st and of the security und ing such certd z
signation, 5u<pemsion o1 removal and shall assign,
trust to the successor trustee or
surt, as the case may be,

.10-A Commi ons of € it of creditors
rustee of a trust to L1 real property for the benefit of creditors is
entitled to the same commissions ag an assignee for the benefit, of creditors.
§ 7-1.11-A Common law and principles of equity

*he common law of trusts and principles of equity supplement this part,
except to the extent modified by this part or another statute of this state.

§ 10. Part 2 of article 7 of the Estates, Powers and Trusts Law is REPEALED.

§ 11. Part 3 of article 7 of the Estates, Powers and Trusts Law is REPEALED.

§ 12. Part 5 of article 7 of the Estates, Powersg and Trusts Law is REPEALED.

§ 13. Part 8 of article 7 of the Estates, Powers and Trusts Law is REPEALED.

as of the date of
L aHQI=” or _convey dLl oL
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§ 14. Paragraph (c) of section 8-1.1 of the Estates, Powers and Trusts Law
is amended to read as follows:

(c) (1) [The-—supreme andr—where--the—dd-apogdi-i
+ - Prp g s T T T T M TPV VAU SN SR
surrogate-lo—conurt—in sueh—widd—to—probated-ha

{¢) (3) ,whenever it appears to the c¢ourt having Jurisdiction' over the
dispositions referred to and authorized by paragraphs (a) and (b), that
circumstances have so changed since the execution of an instrument meking a
disposition for religious, charitable, educational or benevolent purposes as to
render impracticable or imposgsible a literal compliance w1th the terms of such
disposition, [the]guch court may, on application of the & [Erueste £]
a LndlltaUlO bonef1c1a1y named in the disposition, the dtLorn 2y general, the
the person having custody of the property subject to the
dlSpObltLOn on notice to the attorney general and to the donor if the donor
ble and on such ad onal notice as the court may direct, make an order
or decree directing that such disposition be administered and applied,

in [such-wanper-as-Ea-the—tudgrent—ef - wi-b-wo st
aeconptish—i GeRePrSI—PREPE s]la manner consistent with the donov's

(which intent shall be presumed to be generally charitable subject to rebi
free from any spec1flc restriction, limitation or direction contained therein.
Lpmprovided,—however —ehat—any h-order-or—decy Lo—effeati 1w
“opgent—oi-the—-ereator—of—the—diopo Ee—de-ddrdng |

For the purpos of this subpa “donor? means the creator of the
disposition, including a sgsettlor asg ned in section 7-A-1.3(21). A donor is
vavailabie” if the donor {i) is living or, if the donor is not a natural person,
is in existence and conducting activitie and  (ii) can be ident ed and
located wi reasonabie efforts,

(¢) (2) For the purposes of subparagraph (c¢) (1), the designation of a

itable orgariyation as a ben@. ‘iary or payee upon the death of the person

the X ) of stion  13-3.2 c ) & secu v _registe

iciary form within th@ meaning of section 13-4.4 constitutes a disposition

for religious, charitable, educaticnal ox benevolent purposes, € fective at the
time ownership passes or the funds or assets become payable to such beneficiary
or payee (or would have passed or become payable to such beneficlary or payee
but for the applicability of cy pres) but does not change the legal character
of such designation for any other purpos
(¢) {3) A provision in the terms of a ¢ ble digposition that would regull

in distribution of the - property to a noncharitable beneficiary or a
3 itable be iciary prevails over the power of the court to apply
its powel& uude‘ subparagraph (¢) (1) to modify or terminate the disposit
(¢) (4) [+ : The attorney general or any trustee or ben
testamentary or lifetime ust wholly benefitting one or more charitable
beneficiaries way petition a court of cowpetent jurisdiction, on notice to the
attorney general and all parties interested in the trust, seeking a termination
of such trust when the trust is comprised of assets, the market value of which
is one hundred thousand dollars or less and the expense of administering the
trust is uneconomical when considered relative to income. When the court finds
upon such application that continvation of the trust is economically
impracticable or is not in the best interestg of the beneficiaries, the court
shall wake an order or dJdecree terminating the trust and directing the
distribution of the trust assets to accomplish its charitable purposes,
provided, however, that if the trust is omne for the benefit of a particular
charitable beneficiary or beneficiaries named therein, the court shall direct
the distribution of the trust assets to such named charitable beneficiary ox
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beneficiaries, and provided further that no such proceeding may be instituted
without the consent of the creator of the disposition if he is living.

I 44 1For purposes of this subparagraph, the term “charitable
beneficiary” shall mean the beneficiary of a disposition for a religious,
charitable, educational or benevolent purpose.

§ 15. Subparagraph (b) of section 10-6.6 of the Estates, Powers and Trusts
Law is amended to read as follows:
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§ 16. Sectlon 10- 10 1 of the Estates, Powers and Trusts Law is amended to
read as follows:
§ 10-10.1 Power to distribute principal or allocate income; restriction on

exercise

A power held by a person as trustee of an express trust to make a
discretionary distribution of either principal or 1ncome to such person as a
beneflClary, or to make a discretionary [allocations-in-such-persontsfaveor-of
LEEE penses-as-between] digtribution of either principal [and]or income
in X of the trustee’s personal obligation of support, cannot be
exercised by such person unless (1) such person is the grantor of the trust and
the trust is revocable by such person during such person's lifetime, or (2) the
power is a power to provide for such person's health, education, maintenance or
support within the meaning of sections 2041 and 2514 of the Internal Revenue
Code, or (3) the trust instrument, by express reference to this section,
provides otherwise. If the power is conferred on two or more trustees, it may
be exercised by the trustee or trustees who are not so disqualified. If there
is no trustee qualified to exercise the power, its exercise devolves on the
supreme court or the surrogate's court, except that if the power is created by
will, its exercige devolves on the surrogate's court having jurisdiction of the
estate of the donor of the power.

§ 17. Section 10-10.6 of the Estates, Powers and Trusts Law is amended to
read as follows:
§ 10-10.6 Effect of reserved unqualified power to revoke

Where a creator reserves an unqualified power of revocation, he remains the
absolute owner of the property disposed of go far as the rights of his creditors
or purchasers are concerned. This section does mnot apply to the trust
contributor of an express trust created after the effective date of section 7-

§ 18. Section 10-10.7 of the Estates, Powers and Trusts Law is amended to
read as follows:
§ 10-10.7 Exercise of powers by multiple fiduciaries; joint and several powers
Unless contrary to the express provisions of an instrument affecting the
dlsp031tlon of property, a 301nt power other than a power of appointment [but

’ 3t ” 3 wrust P Joabd 10
S Rk s TR eT Gl B S O R e

3 )Y Kt e o Y W Gt 13- ffipe--Gi-gpositive-tngtrueent] , conferred
upon three or more fiduciaries, as that term is defined in 11-1.1, by the terms
of such instrument, or by statute, or arising by operation of law, may be
exercised by a majority of such fiduciaries, or by a majority of survivor
fiduciaries, or by the survivor fiduciary. Such a power conferred upon or
surviving to two such fiduciaries may be exercised jointly by both such
fiduciaries or by the survivor fiduciary, unless contrary to the express terms
of the instrument creating the power. A fiduciary who fails to act through
absence or disability, or a dissenting fiduciary who joins in carrying out the
decision of a majority of the fiduciaries if his or her dissent is expressed
promptly in writing to his or her co-fiduciaries, shall not be liable for the
congequences of any majority decision, provided that liability for failure to
join in administering the estate [ev-trugt-er-to-prevent-a-breach-of--the-twe S]
may not thus be avoided. A power vested in one or more persons under a trust of
real property created in connection with the salvaging of mortgage participation
certificates may be executed by one or more of such persons as provided in such
trust. This section shall not affect the right of any one of two or more
personal representatives of a decedent to exercise a several power.

§ 19. Section 11-1.1 of the Estates, Powers and Trusts Law is amended to
read as follows:

A7 r‘“*«'x ik naeE-—-9e T
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Fiduciaries’ powers. (a) As used in this section, unless the context or
subject matter otherwise requires, (1) the term ‘“estate” means the estate of a
decedent; (2) the term “trust” means any express trust of property, created by
a will, deed or other instrument, whereby there is imposed upon a trustee the
duty to administer property for the benefit of a named or otherwise described
income or principal beneficiary, or both. A trust shall not include trusts for
the benefit of creditors, resulting ox constructive trusts, business trusts
where certificates of beneficial interest are issued to the beneficiary,
investment trusts, voting trusts, security instruments such as deeds of trust
and mortgages, trusts created by the judgment or decree of a court, liquidation
or reorganization trusts, trusts for the sole purpose of paying dividends,
interest, interest coupons, salaries, wages, pensions or profits, instruments
wherein persons are mere nominees for others, or trusts created in deposits in
any banking institution or savings and loan institution; (3) the term
vfiduciary” means administrators, executors, preliminary executors,
administrators d.b.n., administrators c¢.t.a.d.b.n., administrators c.t.a.,
ancillary executors, ancillary administrators, ancillary administrators c.t.a
[and—trusboes—of-express—truses] , including a corporate as well as a natural
person acting as fiduciary, and a successor or substitute fiduciary, whether
designated in a trust instrument or otherwise.

(b) In the absence of contrary or limiting provisions in the court oxder or
decree appointing a fiduciary, or in a subsequent order or decree, or in the
will, deed or other instrument, every fiduciary is authorized:

(1) To accept additions to any estate[ex t] from sources other than the
estate of the decedent [or-the-settlor-of-a-trust] .

(2) To acquire the remaining undivided interest in the property of an estate
[er-trust] in which the fiduciary, in his fiduciary capacity, holds an undivided
interest.

(3) To invest and reinvest property of the estateler—trust] under the
provigions of the will, deed or other instrument or as otherwise provided by
law.

(4) To effect and keep in force fire, rent, title, liability, casualty or
other insurance to protect the property of the estate [er—twxwst-land to protect
the fiduciary.

(5) With respect to any property or any estate therein owned by an estate(
ep—krusk] , except where such property or any estate therein is specifically
disposed of:

(A) To take possession of, collect the rents from and manage the same.

(B) To sell the same at public or private sale, and on such terms as in the
opinion of the fiduciary will be most advantageous to those interested therein.

2

(C) With respect to fiduciaries (ether-than—a—trustes], to lease the same for

a term not exceeding three yearsland;-in-the-ease-of-a-trustee,—to—leasethe
£y & ot a3 - - 34 I » e 4 ¥ Qi)

SEME—EQT A EEER- A reding-Een re-altthoungh-—sueh -Eerm-etends Y OR e

Turabion—ofi—the trost—and—ia—either—of-—gueh—eases] , including the right to

explore for and remove mineral or other natural resources, and in connection
with mineral leases to enter into pooling and unitization agreements.

(D) To mortgage the same.

(E) Any power to take possession of, collect the rent from, manage, sell,
lease or mortgage, granted by this subparagraph (5), which is prohibited by the
terms of the will, deed or other instrument or by the provisions of this
subparagraph (5), nonetheless exists, upon the approval of the surrogate, where
such power is necessary for the purposes set forth in SCPA 1902.

(F}) A fiduciary acting under a will may exercise all of the powers granted
by this subparagraph (5) notwithstanding the effect upon such will of the birth
of a child after its execution or of any election by a surviving spouse.

(6) To make ordinary repairs to the property of the egtate [er—sxuss] |
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(7) To grant options for the sale of property for a period not exceeding six
months.

(8) With respect to any mortgage held by the estateler—trust] (A) to continue
the same upon and after maturity, with or without renewal or extension, upon
such terms as the fiduciary deems advisable; (B) to foreclose, as an incident to
collection of any bond or note, any mortgage securing such bond or note, and to
purchase the wmortgaged property or acquire the property by deed from the
mortgagor in lieu of foreclosure.

(9) To employ any bank or trust company incorporated in this state, any
national bank located in this state or any private banker duly authorized by
the superintendent of financial services of this state to engage in business
here (who, as private banker, maintains a permanent capital of not less than
one million dollars) as custodian of any stock or other securities held as a
fiduciary, and the cost thereof, except in the case of a corporate fiduciary,
shall be a charge upon the estate or trust. The records of such bank, trust
company or private banker shall at all times show the ownership of such stock
or other securities. Such stock or other securities shall at all times be kept
separate from the assets of such bank, trust company or private banker and may
be kept by such bank, trust company or private banker

(A) in a manner such that all certificates representing the securities from
time to time constituting the assets of a particular estate, trust or other
fiduciary account are held separate from those of all other estates, trusts or
accounts; oxr

(B} in a manner such that, without certification as to ownership attached,
certificates representing securities of the same class of the same issuer and
from time to time constituting assets of particular estates, trusts or other
fiduciary accounts are held in bulk, including, to the extent feasible, the
merging of certificates of swmall denomination into one or more certificates of
large denomination, provided that a bank, trust company or private banker, when
operating under the method of safekeeping security certificates described in
this subparagraph (B), shall be subject to such rules and regulations as, in
the case of state chartered institutions, the state superintendent of financial
services and, in the case of national banking associations, the comptroller of
the currency may from time to time issue. Such bank, trust company or private
banker ghall, on demand by the fiduciary, certify in writing the securities
held by it for such estate, trust or fiduciary account.

(10) To cause any stock or other securities (hereinafter referred to as
“securities”) held by any bank or trust company, when acting as fiduciary,
whether alone or jointly with an individual, with the consent of the individual
fiduciary, if any {(who is hereby authorized to give such consent), to be
registered and held in the name of a nominee of such bank or trust company
without disclosure of the fiduciary relationship; and, in the case of an
individual acting as fiduciary, to direct any bank or trust company incorporated
under the laws of this state, any national bank located in this state or any
private banker duly authorized by the superintendent of financial services of
this state to engage in business here (who, as private banker, wmaintains a
permanent capital of not less than one million dollars) to register and hold
any securities deposited with such bank, trust company or private banker
(hereinafter referred to as “bank”) in the name of a nominee of such bank. The
bank shall not redeliver such securities to the individual fiduciary, who
authorized their registration in the name of a nominee of the bank, without
first registering the securities in the name of the individual fiduciary, as
such. But, any sale of such securities by the bank at the direction of the
individual fiduciary shall not be treated as a redelivery. The bank may make
any disposition of such securities which is authorized or directed by an order
or decree of the court having jurisdiction of the estate or trust. Any such

74



bank shall be absolutely liable for any loss occasioned by the acts of its
nominee with respect to the securities so registered. The records of the bank
shall at all times show the ownership of any such securities and of those held
in bearer form. Such securities and those held in bearer form shall at all times
be kept separate from the assets of the bank and may be kept by such bank

(A) in a manner such that all certificates representing the securities from
time to time constituting the assets of a particular estate, trust or other
fiduciary account are held separate from those of all other estates, trusts or
accounts; or

(B) in a manner such that, without certification as to ownership attached,
certificates representing securities of the same class of the same issuer and
from time to time constituting assets of particular estates, trusts or other
fiduciary accounts are held in bulk, including, to the extent feasible, the
merging of certificates of small denomination into one or more certificates of
large denomination, provided that a bank, when operating under the method of
safekeeping security certificates described in this subparagraph (B), shall be
subject to such rules and regulations as, in the case of state chartered
institutions, the state superintendent of financial serxvices and, in the case
of national banking associations, the comptroller of the currency may from time
to time issue. Such bank or trust company shall, on demand by any party to an
accounting by such bank or trust company as fiduciary or on demand by the
attorney for such party, certify in writing the securities held by such bank or
trust company as such fiduciary.

(11) In the case of the survivor of two or more fiduciaries, to continue to
administer the property of the estate[exr—twust] without the appointment of a
successor to the fiduciary who has ceased to act and to exercise or perform all
of the powers given to the original fiduciaries unless contrary to the express
provision of the will, deed or other instrument.

(12) As successor or substitute fiduciary, to succeed to all of the powers,
duties and discretion of the original fiduciary, with respect to the estateles
wyust] , as were given to the original fiduciary, unless the exercise of such
powers, duties or discretion of the original fiduciary are expressly prohibited
by the will, deed or other instrument to any successor or substituted fiduciary.

(13) To contest, compromise or otherwise settle any claim in favor of the
] or fiduciary or in favor of third persons and against the
estate [v—kevst] or fiduciary.

(14) To vote in person or by proxy, discretionary or otherwise, shares of
stock or other securities held by him as fiduciary.

(15) To pay calls, assessments and any other sums chargeable or accruing
against or on account of shares of stock, bonds, debentures or other corporate
securities held by a fiduciary, whenever such payments wmay be legally
enforceable against the fiduciary or any property of the estate or [exust—ex]the

Erust] .

(16) To sell or exercise stock subscription or conversion rights, participate
in foreclosures, reorganizations, consolidations, mergers or liquidations, and
to consent to corporate sales, leases and encumbrances. In the exercise of
such powers the fiduciary is authorized to deposit stocks, bonds or other
securities with any protective or other similar committee under such terms and
conditions respecting the deposit thereof as the fiduciary may approve.

(17) To execute and deliver agreements, assignments, bills of sale,
contracts, deeds, notes, receipts and any other instrument necessary oOr
appropriate for the administration of the estate(-eor—&rust].
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When a legacy, a distributive share, the proceeds of any action
prescribed by 5-4.1, or the proceeds of a settlement of an action
brought in behalf of an infant for personal injuries are payable to an infant,
incompetent, congervatee or person under disability and the sum doeg not exceed
ten thousand dollars, to make payment thereof to the father or mother or to
some competent adult person with whom the infant, incompetent, conservatee or
person under disability resides or who has some interest in his welfare for the
use and benefit of such infant, incompetent, conservatee or person under
digability. If the sum payable to a patient in an institution in the state
department of mental hyglene is not in excess of the amount which the director
of the institution is authorized to receive under section 29.23 of the mental
hygiene law, to make payment of such sum to such director for use as provided
in that section.

[4263]) (19) To make distribution in cash, in kind valued at the fair market
value of the property at the date of distribution, or partly in each, without
being required to make pro rata distributions of specific property.

[-23)}] (20) To join with the surviving spouse or the executor of his will or
the administrator of hig estate in the execution and filing of a joint income
tax return for any period prior to the death of a decedent for which he has not
filed a return or a gift tax return on gifts made by the decedent's surviving
spouse, and to consent to treat such gifts as being made one-half by the
decedent, for any period prior to a decedent's death, and to pay such taxes
thereon as are chargeable to the decedent.

[+22)] (21) In addition to those expenses specifically provided for in this
paragraph, to pay all other reasonable and proper expenses of administration
from the property of the estate or trust, including the reasonable expense of
obtaining and continuing his bond and any reasonable counsel fees he may
necessarily incur.

(c) The court having jurisdiction of the estate [er—t#ust] may authorize the
fiduciary to exercise any other power which in the judgment of the court is
necessary for the proper administration of the estate [exr—t 3] .

(d) The powers set forth in this section shall apply to all estates[and
3 ] now in existence or which may hereafter come into existence and are in
addition to the powers granted by law or by the will, deed or other instrument.

§ 20. Section 11-1.7 of the Estates, Powers and Trusts Law is amended to read
as follows:

§ 11-1.7 Id
trustees

powers and iwmwnunities of executors, and-bestomentary

or, |
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§ 21. Paragraph (c) of section 11-2.3 of the Estates, Powers and Trusts Law
ig amended to read as follows:

(¢) Delegation of investment or management functions.

(1) [Belegation] Except as provided in subparagraph 4, delegation of an
investment or management function reguires a trustee to exercise care, skill
and caution in:

(a) selecting a delegee suitable to exercise the delegated function, taking
into account the nature and value of the assets subject to such delegation and
the expertise of the delegee;

(B) establishing the scope and terms of the delegation consistent with the
purposes of the governing instrument;

(C) periodically reviewing the delegee's exercise of the delegated function
and compliance with the scope and texms of the delegation; and

(D) controlling the overall cost by reason of the delegation.

(2) The delegee has a duty to the trustee and to the trust to comply with
the scope and terms of the delegation and to exercise the delegated function
with reasonable care, skill and caution. An attempted exoneration of the
delegee from liability for failure to meet such duty is contrary to public
policy and void.

(3) By accepting the delegation of a trustee's function from the trustee of
a trust that is subject to the law of New York, the delegee submits to the
jurisdiction of the courts of New York even if a delegation agreement provides
otherwise, and the delegee may be made a party to any proceeding in such courts
that places in issue the decigions or actions of the delegee.

{(4) A trustee, as defined in this acticle, shall be authorized to delegate
in its investwment or wmanagement functions as set forth in section 7-A-8.7.

§ 22. Section 13-3.20f the Estates, Powersg and Trusts Law is amended to read
ag follows:

§ 13-3.2. Rights of beneficiaries of pension, retirement, death benefit, stock
bonus and profit-sharing plans, systems or trusts and of beneficiaries of
annuities and supplemental insurance contracts

(a) If a person is entitled to receive (1) payment in money, securities or other
property under a pension, retirement, death benefit, stock bonus or profit-
sharing plan, system or trust or (2) money payable by an insurance company or
a savings bank authorized to conduct the business of life insurance under an
annuity or pure endowment contract or a policy of life, group life, industrial
life or accident and health insurance, or if a contract made by such an insurer
relating to the payment of proceeds or avails of such insurance designates a
payee or beneficilary to receive such payment upon the death of the person making
the designation or another, the rights of persons so entitled or designated and
the ownership of money, securities or other property thereby received shall not
be impaired or defeated by any statute or rule of law governing the transfer of
property by will, gift or intestacy, except as provided in subparagraph (4) (3).
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{(b) This section does not limit article 10 of the debtor and creditor law,
articles 10-C and 26 of the tax law, or sections 2-1.8, 5-1.1-A or 13-3.6.

(¢) Paragraph (a) applies although a designation is revocable or subject to
change by the person who makes it, and although the money, securities or other
property receivable thereunder are not yet payable at the time the designation
is made or are subject to withdrawal, collection or assignment by the person
making the designation.

(d) A person entitled to receive payment includes:

(1) An employee or participant in a pension, retirement, death benefit, stock
bonus or profit-sharing plan, system or trust.

(2) The owner or person purchasing an annuity, the person insured or the person
effecting insurance, the person effecting a contract relating to payment of the
proceeds or avails of a policy of insurance or an annuity or pure endowment
contract.

(3) Any person entitled to receive payment by reason of a payee or beneficiary
designation described in thig section; provided, however, that the rules for cy
pres in section 8-1.1(c) (1) shall apply if at the tiwme of paywent such perx )
is a ¢k itakle or ization that ig not in existence or is not ing out
charitable activities cor if the circumstances otherwise support the application
of cy pres, and provided further that the provisions of section 1002-a({c) (1) of
the not-for-profit corporation law shall apply if at the time of payment such
person ig a digssolved or dissolving charitable corporation to which that section
appiies.

(e) A designation of a beneficiary or payee to receive payment upon death of
the person making the designation or another must be made in writing and signed
by the person making the designation and be:

(1) Agreed to by the employer or made in accordance with the rules prescribed
for the pension, retirement, death benefit, stock bonus or profit-sharing plan,
system or trust.

(2) Agreed to by the insurance company or the savings bank authorized to conduct
the business of life insurance, as the case may be.

(f) This section applies to designations heretofore or hereafter made by persons
who die on or after the date this section takes effect. This section does not
invalidate any contract or designation which is valid without regard to this
section.

§ 23. Section 13-4.70of the Estates, Powers and Trusts Law is amended to read
as follows:
§ 13-4.7 Ownership on death of owner

On death of a sole owner or the last to die of all multiple owners, ownership
of securities registered in beneficiary form passes to the beneficiary or
beneficiaries who survive all ownexs; provided, however, that if any beneficiary
is a charitable organization, the rules for cy pres in section 8 1.1{c) (1) shall
apply if at the time ownership passes to the beneficiary, or at any time prior
to payment or di ibution to the beneficiary, the beneficiary is nobt in
exigtence or is no rrying out charitable activities or if the circumstances
otherwise support application of ¢y pres, and provided further that the
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provisions of section 1002-a{c) (1) of the not-for-profit corporation law shall
apply if at such time the beneficiary is a dissolved or dissolving charitable
corporation to which that section applies. On proof of death of all owners and
compliance with any applicable requirements of the registering entity, a
security registered in beneficiary form may be reregistered in the name of the
beneficiary or beneficiaries who survived the death of all owners. Until
division of the security after the death of all owners, multiple beneficiaries
surviving the death of all owners hold their interests as tenants in common. If
no beneficiary survives the death of all owners, the security belongs to the
estate of the deceased sole owner or the estate of the last to die of all
multiple owners.

§ 24. Subdivision 5 of section 100-a of the Banking Law is amended to read
as follows:

5. Bonds. No bond or other security, except as hereinafter provided, shall
be required from any trust company [for--er—in-—i e bo—pay-Ernet—naer] when
appointed executor, administrator, guardian|,—trustee], receiver, committee or
depositary or in any other fiduciary capacity nor when receiving commissions
under the provisions of SCPA 2310 or 2311. The lor of a trust governed by
EPTL Article 7-A may expressly require that a trust cowpany fu sh a bond. The
court, or officer making such appointment may, upon proper application, require
any trust company, which shall have been so appointed to give such security as
to the court or officer shall seem proper, or upon failure of such trust company
to give security as required, may remove such trust company from and revoke
such appointment.

§ 25. Subdivision (c) of section 5205 of the Civil Practice Law and Rules is
amended to read as follows:

(¢) Trust exemption. 1. Except as provided in paragraphs four, five, and

[£dave] of this subdivision, all property while held in trust for a judgment
debtor, where the trust has been created by, or the fund so held in trust has

proceeded from, a person other than the judgment debtor, is exempt from
application to the satisfaction of a money judgment.

2. For purposes of this subdivision, all trusts, custodial accounts,
annuities, insurance contracts, monies, assets or interests established as part
of, and all payments from, either any trust or plan, which is qualified as an
individual retirement account under section four hundred eight or section four
hundred eight A of the United States Internal Revenue Code of 1986, as amended,
a Keogh (HR-10), retirement or other plan established by a corporation, which
is qualified under section 401 of the United States Internal Revenue Code of
1986, as amended, or created as a result of rollovers from such plans pursuant
to sections 402 (a) (5), 403 (a) (4), 408 (d) (3) or 408A of the Internal
Revenue Code of 1986, as amended, or a plan that satisfies the requirements of
section 457 of the Internal Revenue Code of 1986, as amended, shall be considered
a trust which has been created by or which has proceeded from a person other
than the judgment debtor, even though such judgment debtor is (i) in the case
of an individual retirement account plan, an individual who is the settloxr of
and depositor to such account plan, or (ii) a self-employed individual, or (iii)
a partner of the entity sponsoring the Keogh (HR-10) plan, or (iv) a shareholder
of the corporation sponsoring the retirement or other plan or (v) a participant
in a section 457 plan.

3. All trusts, custodial accounts, annuities, insurance contracts, monies,
assets, or interests described in paragraph two of this subdivision shall be
conclusively presumed to be spendthrift trusts under this section and the common
law of the state of New York for all purposes, including, but not limited to,
all cases arising under or related to a case arising under sections one hundred
one to thirteen hundred thirty of title eleven of the United States Bankruptcy
Code, as amended.

79



4. This subdivision shall not impair any rights an individual has under a
qualified domestic relations order as that term is defined in section 414 (p) of
the United States Internal Revenue Code of 1986, as amended or under any order
of support, alimony or maintenance of any court of competent jurisdiction to
enforce arrears/past due support whether or not such arrears/past due support
have been reduced to a money judgment.

5. Additions to an asset described in paragraph two of this subdivision shall
not be exempt from application to the satisfaction of a money judgment if (i)
made after the date that ie ninety days before the interposition of the claim
on which such judgment was entered, or (ii) deemed to be voic é
frandulont - Con wees , under article ten of the debtor and credltor law

6. For purposes of tbx st shall be consider
whiich has been created by or WﬂlCh hag proceeded from the -Judgment acbtor on
the lapse, release, or waiver of a power held by the judgment debtor teo withdraw
property from the trust only to the extent that the value of the property
affected by the release, waiver, or lapse exceeds the greatest amount spec
at the time of the lapse, release, or walver in sections 2041 (b) (2), 2503 (b),
or 2514{e) of the Internal Revenue Code of 1986, as anended,

§ 26. Subdivision 2 of section 706 of the Surrogate’s Court Procedure Act is
amended to read as follows:

2. When all the persons to whom letters have been issued die or where letters
igssued to all of them have been revoked by a decree of the surrogate's court,
or, in the case of a lifetime trust, when all persons serving as trustee die or
are removed, without any successor trustee having been effectively appointed
pursuant to the terms of the lifetime trust instrument, ox if a trustee is
appointed pursuant to EPTL 7-A-7.4{c){2) or 7 7.4(d) (2), that court has,
except in a case where it is otherwise specially prescribed by law, the same
power to appoint a successor to the person or persons whose powers have ceased
as if the letters had not been issued or as if no appointment had been made.
The successor may complete the administration of the estate committed to his
predecessor, he may continue in his own name a civil action or proceeding
pending in favor of his predecessor and he may enforce a judgment, order or
decree in favor of the latter.

§ 27. Section 715 of the Surrogate’s Court Procedure Act is amended to read
as follows:

§ 715. Application by fiduciary for permission to resign. A fiduciary may
present to the court at any time a petition praying that he or she be permitted
to resign, that his or her letters be revoked and that he or she be permitted
to settle his or her account judicially or informally as such fiduciary, and
that notice of the application be given to the persons and in the manner directed
by the court. Notwithstanding the prior sentence, a testamentary trustee woy
resign as provided in EPTL 7-A-7.5. The petition shall show the facts upon which
the application is founded.

§ 28. Section 806 of the Surrogate’s Court Procedure Act is amended to read
as follows:

§ 806. Bond of [a—%& seasbee—er] an executor acting as trustee.
Whenever [—a—test Lg-APPeirtad l, iH-er-order-of-the—gourt—on)
an executor is app01nted who is required to hold, manage or invest real or
personal property for the benefit of another, he shall unless the will provides
otherwise, execute and file a bond.

§ 29. Subdivision 2 of gection 1502 of the Surrogate’s Court Procedure Act
is amended to read as follows:

2. The court shall not appoint a trustee, successor or co-trustee if the
appointment would contravene the express terms of the will or lifetime trust
instrument or if a trustee may be or has been named in the will or lifetime
trust instrument as successor, substitute or co-trustee and is not disqualified

s
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to act, or if a trugtee isg appointed pursuant to EPTL 7-A-7.4{c}{2) oxr 7T-A-
7.444).(2) .

§ 30. Sections 2-29 are effective 180 days after enactment and apply to all
trusts asg provided in § 7-A-11.6.
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NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
Submitted in accordance with [Assembly Rule IIT, Sec 1(f)]
BILL NUMBER: f[e]
YPONSOR: (o]

TITLE OF BILL: New York Trust Code

PURPOSE OR GENERAL IDEA OF BILL: The purpose for this legislation is to create
a stand-alone Article 7-A of the Estates, Powers and Trust Law which sets forth
the substantive rules (as well as procedural rules not governed by the
Surrogate’s Court Procedure Act) for gratuitous trusts, including directed
trusts. In order to implement enactment of new Article 7-3, the legislation
makes appropriate conforming changes to various sections in the Estates, Powers
and Trust Law and to various sections in other New York Codes.

SUMMARY OF SPECIFIC PROVISTONS:

Section 1 of the bill adds a new Article 7-A to the Estates, Powers and Trusts
Law (“NEW YORK TRUST CODE”), which consists of the following:

Summary of Article 7-A,

Part 1 of Article 7-A of the Estates, Powers and Trusts Law is entitled “In
Genexral”.

Section 7-A-1.1 of the Estates, Powers and Trusts Law establishes the short
title of Article 7-A as the New York Trust Code.

Section 7-A-1.2 of the Estates, Powers and Trusts Law clarifies that Article 7-
A applies to express trusts that are gratuitous in nature, resulting trusts,
and (where expressly made applicable) to bank accounts in trust form. This
section also makes clear that this article will not apply to constructive
trusts.

Section 7-A-1.2 of the Hstates, Powers and Trusts Law replaces EPTL section 7-
1.3, and includes the same language abolishing purchase money resulting trusts.

section 7-A-1.3 of the Estates, Powers and Trusts Law adds new definitions for
implementing the provisions of Article 7-A. Notable definitions include the
following:

Express Trust: This definition is based on the traditional definition for an
express trust, but has been amplified to reflect the recognition of pet
trusts and purpose trusts. The definition also includes trusts that are
created by other statutes and courts that will be administered as express
trusts. In addition, the definition limits express trusts to gratuitous
trusts.

Qualified Beneficiary: This is an dimportant definition used throughout
Article 7-A. Generally, qualified beneficiaries are beneficiaries who would
be entitled to notice for proceedings involving the trust under the
principles of virtual representation as they currently exist in the law of
New York. Only qualified beneficiaries are entitled to notice of some actions
by the trustee or to demand information £from the trustee. All othex
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beneficiaries are non-qualified beneficiaries. Settlor: This definition is
critical because it is employed throughout Article 7-A. It is intended to be
precise enough to reflect the many nuances of trust law. For example, a
person who exercises a special power of appointment in favor of a trustee
effectively creates a trust, and should therefore be treated as a settlor.
By including the donee of a special power of appointment, the uncertain
general application of the relation back doctrine would be discarded.
Similarly, the trustee who decants all or part of trust property is the
settlor of the appointed trust because the exercise of a decanting power is
considered to be the exercise of a special power of appointment. See EPTL
section 7-A-8-19(c).

Trust Contributor: A separate definition is provided for “trust contributor”
because that concept, which includes many settlors (but not persons who
exercise special powers of appointment), has significance, especially in the
area of creditors’ rights and for certain revocable trust issues. Excluded
from the definition of “trust contributor” are persons who contribute
property to a trust revocable by another person and persons who contribute
property if another person has a non-lapsing power of withdrawal over the
contributed property.

Section 7-A-1.4 of the Estates, Powers and Trusts Law defines when an
organization has notice or knowledge of a fact involving a trust.

Section 7-A-1.5 of the Estates, Powers and Trusts Law provides that most rules
set forth in EPTL Article 7-A are default rules subject to modification by the
terms of a trust, court order or decree or other applicable law., See section_ 7-
A-1.5(a). Some of those rules, however, embody public policies that are too
important to be overridden by the terms of the trust. These mandatory trust
rules are listed in section 7-A-1.5(b) by reference to the numbers of the
sections that set out the rules. Most of these rules set forth the fiduciary
duties at the heart of trust law. Some involve the authority of the court to
act with regard to a trust at the trustee’s or beneficiaries’ request—such as
modifying, terminating, combining or dividing trusts and the principles for the
computation of damages—as provided in the Code. Others are even more fundamental
such as the rules governing the determination of the governing law and principal
place of administration of the trust. The Code allows a trust to be “quiet” for
only a limited period of time by requiring that the trustee inform, and furnish
requested information about an irrevocable trust to, qualified beneficiaries
over the age of 25 after the later death of the settlor or the settlox’s spouse
(and if the settlor was not an individual for a maximum of 21 years).

Section 7-A-1.6 of the Estates, Powers and Trusts Law makes clear that the
common law of trusts and principles of equity supplement Article 7-A unless
these are otherwise modified by Article 7-A or another statute.

Section 7-A-1.7 of the BHstates, Powers and Trusts Law Section 7-A-1.7
principally provides comprehensive conflict of laws rules for lifetime trusts
(as contrasted with the limited provision of repealed EPTL 7-1.10) that for the
most part follow the conflict of laws rules governing testamentary trusts in
EPTL 3-5.1. The most important difference between the two provisions allows the
settlor of a lifetime trust to designate the law of any jurisdiction to govern
the trust or some aspects of the trust so long as the law of the designated
jurisdiction does not conflict with a mandatoxy trust provision or violate some
strong public policy of the jurisdiction having the most significant
relationship to the matter of issue, such as the rule against perpetuities. The
section also provides flexible conflict of laws rules.
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Section 7-A-1.8 of the Estates, Powers and Trusts Law provides ways that a
settlor can designate the principal place of administration of the trust as
well as default rules for determining principal place of administration,
inc¢luding where there are multiple trustees and where corporate trustees are
involved. The section also provides that the trustee may change the principal
place of adminigtration of a testamentary trust with court approval, and may
change the principal place of administration of a lifetime trust with court
approval or if the qualified beneficiaries do not object to the change.

Section 7-A-1.9 of the Estates, Powers and Trusts Law makes clear what
constitutes notice to a person under this Article.

Section 7-A-1.10 of the Estates, Powers and Trusts Law addresses situations in
which other persons or entities would be treated as “qualified beneficiaries”
as defined in EPTL section 7-A-1.3, including charitable organizations, persons
appointed to enforce trusts for the care of animals or other noncharitable
purposes, and the Attorney General.

Section 7-A-1.11 of the Estates, Powerg and Trusts Law expands current New York
law in order to allow for nonjudicial settlement of various trust matters by
interested persons besides nonjudicial settlements of accounts by fiduciaries,
which are governed by SCPA 315, subsection 8. Matters which may be resolved
under section 7-A-1.11 include, but are not limited to, the interpretation ox
construction of trust terms, the approval of a trustee’s report or accounting;
the ability to direct a trustee to refrain from performing a particular act or
to grant a trustee any necessary or desirable power; the resignation or
appointment of a trustee and the determination of trustee compensation; the
transfer of the principal place of administration of a lifetime trust; and the
liability of a trustee for an act or failure to act in relation to a trust.

Section 7-A-1.12 of the Estates, Powers and Trusts Law is a reserved section
for possible future use.

part 2 of Article 7-A of the Estates, Powers and Trusts Law is entitled “Judicial
Proceedings” .

section 7-A-2.1 of the Estates, Powers and Trusts Law makes clear that there
are existing rules for court involvement in the administration of a trust which
are provided in the EPTL, SCPA and the CPLR.

Section 7-A-2.2 of the Estates, Powers and Trusts Law makes clear that
jurisdiction over trustees and beneficiaries is covered by Article 2 of the
SCPA.,

Part 3 of Article 7-A of the Estates, Powers and Trusts Law is Reserved for
possible future use.

part 4 of Article 7-A of the Estates, Powers and Trusts Law is entitled
“Creation, Validity, Amendment, Modification, and Termination of Trust”.

Section 7-A-4.1 of the Estates, Powers and Trusts Law codifies the methods for
creating a trust which are currently part of the New York common law.

Section 7-A-4.2 of the Estates, Powers and Trusts Law consolidates into a single

section the formal requirement for trust creation currently found in wvarious
statutory sections.

84



Section 7-A-4.2-A of the Estates, Powers and Trusts Law replaces EPTL sections
7-1.14, 7-1.15, 7-1.16 (first sentence), and 7-1.17(a), and expands EPTL section
7-1.18, in order to consolidate the rules for the creation of lifetime trusts
into a single statutory section. It also provides that the capacity to create
an irrevocable trust is the same as that reguired to make a gift.

Section 7-A-4.2-B of the Estates, Powers and Trusts Law replaces EPTL section
71.2, which addresses trustees of passive trusts, without changing its
provisions.

Section 7-A-4.2-C of the Estates, Powers and Trusts Law replaces EPTL section
7-1.1, which addresses when trust interests do not merge, without substantively
changing its provisions.

Section 7-A-4.3 of the Estates, Powers and Trusts Law addresses the validity of
lifetime trusts created in other jurisdictions. The validity of testamentary
trusts is addressed in EPTL section 3-5.1.

Section 7-A-4.4 of the Estates, Powers and Trusts Law, which replaces EPTL
section 7-1.4, is makes clear that a trust may be created only to the extent
that its purposes are lawful and not contrary to public policy. Curxrent EPTL
section 7-1.4 addresses only the lawfulness requirement; the public policy
requirement is currently a common law doctrine.

Section 7-A-4.4-A of the Estates, Powers and Trusts Law replaces EPTL section
7-1.12, which addresses the establishment of supplemental needs trusts, without
substantively changing its provisions.

Section 7-A-4.5 of the Estates, Powers and Trusts Law makes clear that the rules
for charitable purposes and enforcement are to be found in Article 8.

Section 7-A-4.6 of the Estates, Powers and Trusts Law codifies the rule that a
trust is voidable if created through fraud, duress, undue influence or mistake.
This concept is currently governed by New York common law.

Section 7-A-4.7 of the Estates, Powers and Trusts Law supplements EPTL section
7-1.17(a) by providing that oral trusts may not be created, except for a
testamentary trust in a nuncupative will created pursuant to EPTL section 3-
2,2.

Section 7-A-4.8 of the Estates, Powers and Trusts Law replaces New York's
present pet trust statute (EPTL section 7-8.1). While generally consistent with
EPTL section 7-8.1, this section modifies that statute to (i) set out, in a
separate paragraph, provisions for enforcing the intended use of the trust,
(ii) clarify that any person, not just an individual, may be appointed as an
enforcer of the trust’s intended use and (iii) provide that unexpended property
passes to the settlor or the settlor’s successors in interest, rather than to
the successor’s estate.

Section 7-A-4.9 of the Estates, Powers and Trusts Law codifies current New York
common law in order to explicitly provide for the creation of trusts for
noncharitable purposes (so-called “honorary trusts”). The term of any such trust
is to be limited to 21 years, consistent with current law. This section also
supplements current law by giving the court the authority to appoint an enforcer
if an appointed enforcer is unable or unwilling to act, and by providing that
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trust propérty not required for its intended purpose be distributed to the
settlor or the settlor’s successors in interest.

Section 7-A-4.9-A of the Estates, Powers and Trusts Law replaces and supplements
current EPTL section 7-1.17(b). It maintains that section’s current authority
for trust amendments to be made, as well as the formality requirements for
making such amendments. Section 7-A-4.9-A supplements current law by shielding
a trustee from liability for failure to comply with an amendment that modifies
the trustee's powers, obligations or compensation for a period of 60 days after
being notified of the amendment.

Section 7-A-4.10 of the Estates, Powers and Trusts Law codifies current New
York common law by setting forth all of the circumstances under which a trust
may terminate. This section supplements current New York law by providing
procedural rules for modifying or terminating a trust, and provides limitations
for when a trust can be modified or terminated.

Section 7-A-4.11 of the Estates, Powers and Trusts Law replaces in substance,
and adds to, EPTL section 7-1.9, by allowing irrevocable trusts to be terminated
or modified with the consent of the creator and all living beneficiaries,
clarifying, based on a Court of Appeals holding, that the consent of only living
beneficiaries is required. Further, this section clarifies that a court can act
in certain circumstances if the creator and only some beneficiaries consent; it
also clarifies that a trustee who exercises a special power of appointment is
not a creator.

Section 7-A-4.12 of the Estates, Powers and Trusts Law codifies current law to
allow the court to modify the administrative terms of a trust due to changed
circumstances. This section also supplements current law to allow the court to
modify the dispositive terms of a trust or terminate a trust due to changed
circumstances (and, in the case of an administrative modification, when the
court finds another compelling reason for the modification).

Section 7-A-4.13 of the Estates, Powers and Trusts Law clarifies that the cy
pres rules are provided for in EPTL section 8-1.1(c) (1).

Section 7-A-4.14 of the Estates, Powers and Trusts Law replaces EPTL section 7-
1.19, which permits judicial termination of certain lifetime or testamentary
trusts when the expense of administering such a trust is uneconomical. This
section modifies EPTL section 7-1.19 by giving authority, except in certain
situations, to (1) trustees to terminate trusts of $100,000 or less without a
court proceeding and (2) the court to terminate any uneconomical trust if the
value of the trust property is insufficient to Jjustify the cost of
administration. This section also provides that on termination the trust
property is distributed as the trustee or court, as the case may be, determines
will best effectuate the settlor’s intention.

Section 7-A-4.15 of the Estates, Powers and Trusts Law modifies current New
York law by allowing the court to reform even unambiguous terms of a trust that
fails to carry out the settlor’s intent because of a mistake.

Section 7-A-4.16 of the Hstates, Powers and Trusts Law allows courts to modify
a trust, possibly with retroactive effect, to accomplish the settlor’s tax
objectives or the settlor’s supplemental needs trust objectives.

Section 7-A-4.17 of the Estates, Powers and Trusts Law restates, modifies and
liberalizes EPTL section 7-1.13, which governs the division of existing trusts.
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This section modifies EPTL section 7-1.13 by generally permitting a trustee to
combine or divide an existing trust for any purpose without obtaining
beneficiary consent or court approval, provided that “qualified beneficiaries”
are notified. This section continues to allow a trustee or “qualified
beneficiary” to seek a court order authorizing the combination or division of
an existing trust. This section then sets forth the rules governing the
combination or division of existing trusts.

Part 4-A of Article 7-A of the Estates, Powers and Trusts Law replaces EPTL
Part 5 of EPTL Article 7 (Bank Accounts in Trust Form) .

Section 7-A-4-A-1 replaces EPTL 7-5.1, which sets forth applicable definitions,
without changing its provisions.

Section 7-A-4-A.2 of the Estates, Powers and Trustg Law replaces EPTL section
7-5.2, which sets forth the terms to which a trust account is subject, without
changing its provisions.

Section 7-A-4-A.3 of the Estates, Powers and Trusts Law replaces EPTL section
7-5.3, which addresses when payments are to be made to the beneficiary of the
trust account that survives the depositor under certain circumstances, without
changing its provisions.

Section 7-A-4-A.4 of the Estates, Powers and Trusts Law replaces EPTL section
7-5.4, which releases from liability a financial institution that makes payments
to a beneficiary or guardian upon the death of a depogitor in certain
circumstances without changing its provisions.

Section 7-A-4-A.5 of the Hstates, Powers and Trusts Law replaces EPTL section
7-5.5, which clarifies the parties not affected by EPTL Part 4-A, without
changing its provisions.

Section 7-A-4-A.6 of the Estates, Powers and Trusts Law replaces EPTL section
7-5.6, which addresses the application of EPTL Part 4-A to trust accounts
established in the name of more than one depositor, without changing its
provisions.

Section 7-A-4-A.7 of the Estates, Powers and Trusts Law replaces EPTL section
7-5.7, which addresses how payments of proceeds of a trust account with multiple
beneficiaries are to be made, without changing its provisions.

Section 7-A-4-A.8 of the Estates, Powers and Trusts Law replaces EPTL section
7-5.8, which addresses the application of EPTL Part 4-A to funds in trust
accounts, without changing its provisions.

Part 5 of Article 7-A of the Estates, Powers and Trusts Law is entitled “Rights
of Beneficiaries and Creditors; Spendthrift and Discretionary Trusts”.

Section 7-A-5.1 of the Estates, Powers and Trusts Law replaces, with minor
alterations, EPTL section 7-1.5 as it applies to a beneficiary’'s income
interest. This section provides that unless the trust instrument provides
otherwise, the income interest of a trust beneficiary is not transferrable,
subject to specific exceptions described in this section. The rule as it applies
to (1) self-settled trusts is described in EPTL section 7-A-5.5-A and (2) life
insurance proceeds trusts is described in EPTL section 7-A-5.2-A. This section
also clarifies that the transferee of a valid transfer becomes a beneficiary,
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and that a beneficiary’s income interest remains subject to the claims of
creditors to the extent provided by law.

Section 7-A-5.2 of the Estates, Powers and Trusts Law replaces and modifies
EPTL section 7-1.5(a) as it applies to a beneficiary’s principal interest.
Section 7-A-5.2 provides that unless the trust instrument provides otherwise,
the principal interest of a trust beneficiary is not transferrable for trusts
created on or after the effective date of Article 7-A. Section 7-A-5.2 also
clarifies that the transferee of a valid transfer becomes a beneficiary, and
that a beneficiary’s principal interest remains subject to the claims of
creditors to the extent provided by law.

Section 7-A-5.2-A of the Estates, Powers and Trusts Law replaces EPTL section
7-1.5(a) {2), which generally prohibits the alienation of the proceeds of a life
insurance policy left with the insurance company upon the death of the insured,
without changing its provisions.

Section 7-A-5.3 of the Estates, Powers and Trusts Law codifies current New York
law by listing special creditors against whom a spendthrift provision in a trust
ig unenforceable.

Section 7-A-5.4 of the Estates, Powers and Trusts Law prohibits a beneficiary
from transferring his discretionary trust interest irrespective of any
spendthrift clause, although this interest remains subject to the claims of
creditors to the extent provided by law. This section also allows the
beneficiary to sue a trustee for abusing trustee discretion or for failing to
comply with a standard for distribution.

Section 7-A-5.5 of the Estates, Powers and Trusts Law allows the creditors of
a trust contributor to reach property in a vrevocable trust during the
contributor’s lifetime unlese revocation requires the consent of an adverse
person. This property would also be reachable after the contributor’s death to
cover claimg and certain expenses.

Section 7-A-5.5-A of the Estates, Powers and Trusts Law replaces and modifies
certain provisions of EPTL 7-3.1, allowing a creditor to reach property
contributed by a beneficiary of a trust (i.e., a self-settled trust). Section
7-A-5.5-A clarifies the extent to which the lapse, release or waiver of a power
of withdrawal is treated as a contribution, and clarifies that the settlor is
not treated as a contributing beneficiary of certain marital deduction trusts.

Section 7-A-5.6 of the Estates, Powers and Trusts Law gives a creditor the power
to compel the trustee to distribute an overdue distribution to the beneficiary.
once the beneficiary receives the property, creditors will then be able to reach
the property.

Section 7-A-5.7 of the Estates, Powers and Trusts Law makes explicit the basic
implication of New York trust law that the trustee takes an estate in the trust
property only to the extent necessary to carry out the duties imposed by the
trust’s terms.

part 6 of Article7-A of the Estates, Powers and Trusts Law is entitled “Revocable
Trusts”.

Section 7-A-6.1 of the Estates, Powers and Trusts Law makes explicit that the

capacity required by a trust contributor to create, revoke, or amend a trust is
the same as that reguired to make a will; and that the capacity required to
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relinquish a power to revoke a trust is the same as that required to make a
gift.

Section 7-A-6.2 of the Estates, Powers and Trusts Law maintains the presumption
in New York law (current EPTL section 7-1.16) that a trust is irrevocable unless
its terms expressly state that it is revocable, and provides rules for amending
and revoking trusts, including the writing requirements of current EPTL section
7-1.17 (b)) . Section 7-A-6.2 supplements current law by shielding a trustee from
liability for failure to comply with an amendment that revokes the trust or
modifies the trustee’s powers, obligations or compensation for a period of 60
days after being notified of the amendment.

Section 7-A-6.3 of the Estates, Powers and Trusts Law codifies New York common
law setting forth the trustee’s duty in a revocable trust and the requirement
that the trustee follow the directions of the person with the power of revocation
(or with a non-lapsing power of withdrawal). Exceptions are also provided.

Section 7-A-6.4 of the Estates, Powers and Trusts Law codifies existing law,
which allows for the contest of the validity of a revocable trust. The law is
significantly clarified by providing important standing and procedural rules.
Standing is given to those who are interested in the trust, dincluding
distributees of the settlor who are adversely effected by the trust, the
trustees of testamentary trusts, and trusts receiving pour-overs from the
settlor’s will. The proceeding must commence within 6 years of the settlor’s
death for preexisting trusts and 3 years of the settlor’s death for all other
trusts, a period which can be shortened to 120 days by sending a copy of the
trust instrument and notice of the 120-day period to those who have standing.

part 7 of Article 7-A of the Estates, Powers and Trusts Law is entitled “Office
of Trustee”.

Section 7-A-7.1 of the Estates, Powers and Trusts Law codifies current New York
common law governing the acceptance of lifetime trusts. SCPA Article 7 will
continue to govern testamentary trusts,

Section 7-A-7.2 of the Estates, Powers and Trusts Law deals with the posting of
a bond by a trustee and continues the provisions of SCPA section 806 the
exception of that section’s default requirement that every testamentary trustee
furnish a bond. Under the new section, a corporate trustee must obtain a bond
but only if the terms of the trust expressly require it to do so.

Section 7-A-7.3 of the Estates, Powers and Trusts Law provides rules for co-
trustees, including the expansion of reasons for which a co-trustee may act
alone.

Section 7-A-7.3-A of the Estates, Powers and Trusts Law provides that a co-
trustee who is to be directed by a co-trustee (an excluded co-trustee) is
relieved from liability absent willful misconduct. It also allows a co-trustee
to have exclusive authority over one or more trust powers, with concomitant
duties and liabilities and relieves any other excluded co-trustee from having
any duties or liabilities.

Section 7-A-7.4 of the HEstates, Powers and Trusts Law deals with vacancies in
the office of trustee and the appointment of successors. The section sets forth
a hierarchy of persons who can fill a wvacancy in the trusteeship of a
noncharitable lifetime trust. It gives first priority to a designation in the
trust instrument. If there is no such designation, it allows appointment by

89



unanimous agreement of the qualified beneficiaries. Finally, as a last resort,
it allows appointment by the court. There are similar rules for lifetime
charitable trusts. A vacancy in the trusteeship of a testamentary trust must be
fiiled by the court under SCPA section 706 or section 1502,

Section 7-A-7.4-A of the Estates, Powers and Trusts Law makes EPTL section 7-
2.5 (suspension of powers during war service) applicable to trusts under EPTL
Article 7-A.

Section 7-A-7.5 of the Estates, Powers and Trusts Law changes the currxent law
of resignation of trustees. Under this section the trustee of a revocable trust
may resign on 30 days’ notice to the trust contributor and all other trustees
and a testamentary trustee may resign by giving 30 days’ notice to the qualified
beneficiaries, or with court approval. However, resignation has no effect on
the trustee’s possible liability for actions taken as trustee. The resignation
of a testamentary trustee is not effective until written notice is given to the
court that has jurisdiction over the trust.

Section 7-A-7.6 of the Estates, Powers and Trusts Law maintains existing law
with the addition of allowing a court to remove a trustee if there has been “a
substantial change of circumstances,” or if a majority of the qualified
beneficiaries request removal and the court finds that removal is in the
interests of all beneficiaries and is not inconsistent with the purposes of the
trust.

Section 7-A-7.7 of the Estates, Powers and Trusts Law codifies the procedures
that well-advised fiduciaries currently follow for the delivery of trust
property, such as the procedures in SCPA section 716.

gection 7-A-7.8 of the Estates, Powers and Trusts Law crosgs references with
SCPA sections 2308 through 2313, in order to explicitly provide that those
statutory sections should continue to govern the compensation of both individual
and corporate trustees.

Section 7-A-7.9 of the Estates, Powers and Trusts Law expressly allows a trustee
to collect appropriate interest at a reasonable rate when the trustee advances
the trustee’s her own funds for the benefit of the txrust.

Section 7-A-7.10 of the Estates, Powers and Trusts Law clarifies that any
proceeding for an accounting may be commenced by such notice to the
beneficiaries of the trust as the Supreme Court may direct. The text of section
7-A-7.10 is identical to current section EPTL 2-7(a).

Part 8 of Article 7-A of the Estates, Powers and Trusts Law is entitled “Duties
and Powers of Trustee”.

Section 7-A-8.1 of the Estates, Powers and Trusts Law codifies New York’s rule
that a trustee has a non-waivable duty both to act in good faith and follow the
terms of the trust when administering the trust.

Section 7-A-8.2 of the Estates, Powers and Trusts Law codifies New York’s rule
that the trustee has a duty of loyalty to the beneficiaries. The section also
expands the related no-further-inquiry rule (when a trustee is on both sides of
a transaction) to include indirect self-dealing cases. The section does not
extend the exemption under EPTL 11-2.3(d) from the ban on self-dealing for
investments in a corporate trustee’s proprietary mutual funds to investments of
other sorts, for example, investment in the hedge funds managed by the trustee
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or its affiliate. However, a settlor may affirmatively provide for this
exemption.

Section 7-A-8.3 of the Estates, Powers and Trusts Law codifies New York’s rule
that a trustee must act impartially, including with regard to administrative
functions, unless otherwise directed by the settlor.

Section 7-A-8.4 of the Estates, Powers and Trusts Law applies to the duty of
administering the trust the same duty of care as that provided under the Prudent
Investor Act.

Section 7-A-8.5 of the Estates, Powers and Trusts Law imposes on the trustee
the duty of only paying expenses that are reasonable in their relation to the
trust’'s purpose or property.

Section 7-A-8.6 of the Estates, Powers and Trusts Law imposes a duty on specially
skilled trustees to utilize their expertise. This excludes special investment
skills, which are governed by current EPTL section 11-2.3 (b} (6).

Section 7-A-8.7 of the Estates, Powers and Trusts Law extends the authority to
delegate investment functions or management functions under the Prudent Investor
Act (EPTL 11-2.3(b) (4) (C)) to all duties and powers subject the use of
reasonable care, skill, and caution in making the delegation. Under paragraph
(c), a trustee may delegate to a co-trustee using reasonable care, skill and
caution.

Section 7-A-8.8 of the Estates, Powers and Trusts Law is a reserved section for
potential future use. The previous proposal (the wgth Report”) recommended using
section 7-A-8.8 for a directed trust statute, but it is now proposed that the
New York directed trust statute situated in Part 9 of Article 7-A rather than
inserted here.

Section 7-A-8.9 of the Estates, Powers and Trusts Law codifies the protection
of trust property already required under New York common law.

gection 7-A-8.10 of the Estates, Powers and Trusts Law requires a trustee to
keep adequate and clear records, and to keep trust property separate from the
trustee’s own property. This section expands on and overlaps with EPTL sections
11-1.6 and 11-1.1, but such sections, and other relevant EPTL provisions, shall
continue to apply.

Section 7-A-8.11 of the Estates, Powers and Trusts Law codifies current New
York common law requiring a trustee to take reasonable steps to enforce claims
and to defend against claims.

Section 7-A-8.12 of the Estates, Powers and Trusts Law codifies existing
standards and reguires a trustee to take reasonable steps to compel a former
trustee or other person to deliver trust property to the current trustee, and
to redress a breach of trust known to the current trustee to have been committed
by a former trustee. Present New York law can be found in SCPA section 1506 and
various cases.

Section 7-A-8,13 of the Estates, Powers and Trusts Law strengthens the law found
in SCPA sections 2102, 2309, and 2312 regarding a trustee’s duty to inform and
report. The section requires a trustee to respond to a beneficiary’s request
for both information related to the administration of the trust and to obtain
a copy of the trust instrument. It also provides time limits within which a
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trustee must inform qualified beneficiaries about certain aspects about the
trust. As noted under section 7-A-1.5(b) (20) and (21), the duty to furnish
requested information and to fulfill certain notification duties are “mandatory
provisions” with respect to qualified beneficiaries who have attained 25 years
of age except with regard to lifetime trusts during the lifetimes of the settlor
and the settlor’s spouse (and if the settlor was not an individual for a maximum
of 21 years). Section 7-A-8.13 also mandates that a trustee furnish annual
reports to most beneficiaries and to other requesting beneficiaries.
Beneficiaries can waive their rights to be informed and to receive reports

Section 7-A-8.14 of the Estates, Powers and Trusts Law codifies current New
York common law: Notwithstanding the discretion granted to a trustee, the
trustee has the duty to exercise a discretionary power in good faith and in
accordance with the terms and purposes of the trust. In addition, the trustee
shall not be compelled to exercise such discretion in a way that would jeopardize
a beneficlary’s eligibility for public benefits.

Section 7-A-8.15 of the Estates, Powers and Trusts Law provides a default rule
that a trustee, without authorization by the court, may exercise powers
conferred by the terms of the trust and, unless limited by the trust, court
order, decree or other law, all powers over trust property that an individual
would have over individually owned property, any other powers appropriate to
achieve proper investment, management, and distributions, and any othex powers
conferred by Article 7-A. The court may authorize additional powers which are
deemed necessary. Reference to trustees in EPTL 11-1.1(a) 11 will be repealed,
including the more restrictive default rules for trustees under EPTL 11-1.1(b).

Section 7-A-8.16 of the Estates, Powers and Trusts Law enumerates common trustee
powers, including many that are currently found in EPTL sections 11-1.1(b) as
well as powers under EPTL 11-1.8 through 11-1.10, without limiting the authority
conferred or restrictions imposed by EPTL section 7-A-8.15.

Section 7-A-8.17 of the Estates, Powers and Trusts Law codifies current New
York law and provides that, upon full or partial termination of a trust, a
trustee may send to the beneficiaries a proposal for distribution. The right of
a beneficiary to object to the proposed distribution terminates 30 days after
the proposal is sent. Subject to a reasonable reserve, the trustee shall proceed
expeditiously to distribute the trust property. In addition, a release by a
beneficiary for breach of trust is invalid under certain circumstances.

Section 7-A-8.18 of the Estates, Powers and Trusts Law expands upon EPTL section
7-1.11 and provides that, notwithstanding any contrary provision of law, the
trustee, unless otherwise provided in the trust, may pay to or on behalf of a
trust contributor that has a power of revocation an amount equal to the income
taxes on any portion of the trust income or principal that the trust contributor
is treated as owning. Section 7-A-8.18 also safeguards against estate inclusion
under sections 2036 (a) or 2038 (a) of the Internal Revenue Code.

Section 7-A-8.19 of the Estates, Powers and Trusts Law consolidates the rules
regarding decanting, which are currently found in EPTL section 10-6.6(b)~(t),
with one modification. EPTL section 10-6.6(s) (1) (“For purposes of creating the
new trust, the requirement of section 7-1.17 of this chapter that the instrument
be signed by the creator shall be deemed satisfied by the signature of the
trustee of the appointed trust”) is deleted because its substance is continued
in EPTL section 7-A-4.2-A{c).
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Section 7-A-8.20 of the Estates, Powers and Trusts Law clarifies the duty of
the trustee when a resulting trust arises. Current EPTL section 7-1.7, which is
based on 1830 trust legislation, is obsolete and will be repealed.

part 9 of Article 7-A of the Estates, Powers and Trusts Law is entitled “New
York Uniform Directed Trust Act.”

Section 7-A-9.1 of the Estates, Powers and Trusts Law establishes the short
title of Part 9 as the New York Uniform Directed Trust Act.

Section 7-A-9.2 of the Estates, Powers and Trusts Law adds new definitions for
implementing the provisions of Part 9, including definitions of a directed
trust, directed trustee, power of direction, and trust director.

Section 7-A-9.3 of the Estates, Powers and Trusts Law states that this Part
applies to trusts which have their principal place of administration in New
York, subject to certain limitations. It also clarifies that the terms of a
directed trust which designate its principal place of administration will be
valid and controlling if such designation satisfies the requirements of Section
7-A-1.8(a) of the EPTL.

Section 7-A-9.4 of the Estates, Powers and Trusts Law defines ‘“power of
appointment” by referencing the definition in Section 10-3.1(a) of the EPTL.
This Section further provides that this Part does not apply to persons with
certain powers, including, but not limited to, a power of appointment, a power
to remove and replace trustees or trust directors, certain powers to affect
peneficial interests, and certain powers held in a nonfiduciary capacity.
Additionally, this Section provides that powers granted to persons which would
otherwise be a power of appointment shall instead constitute a power of
direction if the terms of the trust impose fiduciary duties on the exercise of
such power.

Section 7-A-9.5 of the Estates, Powers and Trusts Law provides illustrative
examples of powers which may be granted to a trust director in the terms of a
trust, including the powers to direct investments, amend or decant a trust, and
change the law governing the trust. It also provides examples of furthexr powers
that a trust director may exercise in conjunction with a power of direction.
The Section also states that unless the terms of a trust provide otherwise,
trust directors with joint powers must act by majority.

Section 7-A-9.6 of the Estates, Powers and Trusts Law imposes on trust directors
the same limitations applicable to trustees with respect to distributions of
income and principal as set forth in Section 10-10.1 of the EPTL.

Section 7-A-9.7 of the Estates, Powers and Trusts Law provides that a trust
director is a fiduciary has the same duties and liabilities (as provided in
parts 8 and 10 of this Article 7-A of the EPTL, respectively) that a trustee
with the same powers as the trust director would have and further clarifies
that these duties may be varied to the same extent such duties of a trustee
could be varied.

Section 7-A-9.8 of the Estates, Powers and Trusts Law provides that a directed
trustee ig not liable for losses resulting from taking reasonable steps to
comply with a trust director’s exercise or nonexercise of a power of direction.
It also provides that a directed trustee must not comply with such exercise or
nonexercise of a power of direction to the extent such compliance would
constitute willful misconduct.

93



Section 7-A-9.9 of the Estates, Powers and Trusts Law provides that, subject to
Section 7-A-9.10, trustees and trust directors are required to exchange
information to the extent such information is reasonably related to their powers
or duties, and further provides that, absent willful misconduct, neither
trustees nor trust directors will be liable for a breach of trust resulting
from reliance on the information so provided.

Section 7-A-9.10 of the Estates, Powers and Trusts Law provides that trustees
and trust directors do not have an affirmative duty to monitor the other, nor
to inform any other party that such trustee or trust director might have acted
differently.

Section 7-A-9.11 of the Estates, Powers and Trusts Law provides that an action
against a trust director for breach of trust must be commenced within the same
limitation period as an action for breach of trust against a trustee under
Section 7-A-10.5 of the EPTL.

Section 7-A-9.12 of the Estates, Powers and Trusts Law provides that in an
action against a trust director for breach of trust, the director may assert
the same defenses as a trustee could assert in an action for breach of trust
against the trustee.

Section 7-A-9.13 of the Estates, Powers and Trusts Law provides that by
accepting an appointment as trust director of a trust which is subject to the
New York Uniform Directed Trust Act, the trust director submits to personal
jurisdiction in New York courts.

Section 7-A-9.14 of the Estates, Powers and Trusts Law sets forth the ways in
which a trust director may accept such directorship, including by complying
with the method for acceptance set forth in the trust. This Section also provides
that persons designated as a trust director may reject such designation, and
that a failure to accept such designation within a reasonable time shall be
deemed to be a rejection.

Section 7-A-9.15 of the Estates, Powers and Trusts Law provides that trust
directors (other than certain health-care professionals) and directed trustees
are entitled to be compensated based on a stated trust provision or corporate
trustees based on an agreement. In the absence of a provision oxr agreement,
both fiduciaries shall be entitle to reasonable compensation, and that the
reasonableness of such compensation is reviewable by the court upon application
by a person interested in the trust. In the case of a charitable trust, the
compensation of any trust director or directed trustee, other than a corporate
trust director or corporate directed trustee, shall not exceed the amount
provided in SCPA 2319(5) and the compensation of all trust directors and
trustees (including directed trustees) of such trust shall be limited as
provided in SCPA 2313.

Section 7-A-9.16 of the Estates, Powers and Trusts Law provides that a trust
director will only be required to give bond if either the court finds that such
bond is needed to protect the interests of the beneficiaries, or bond is required
by the terms of the trust and the court has not dispensed with such requirement.
It further provides that a trust company, as defined by banking law section
2(2), will not be required to give a bond unless expressly required by the terms
of the trust.
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Section 7-A-9.17 of the Estates, Powers and Trusts Law provides that vacancies
in a trust directorship need not be filled unless required or authorized by the
terms of the trust, and further provides an order of priority for filling such
vacancies.

Section 7-A-9.18 of the Estates, Powers and Trusts Law provides that trust
directors way resign upon 30 days’ notice or with approval of the court.

Section 7-A-9.19 of the Estates, Powers and Trusts Law provides that, in
addition to the methods prescribed in the trust, a settlor, trust director or
beneficiary wmay request the court to remove a trust director, and further
provides that a trust director may be removed by the court on its own initiative.

Section 7-A-9.20 of the Estates, Powers and Trusts Law provides that in applying
and construing this Part 9, consideration must be given to the need to promote
uniformity of the law with respect to its subject matter among states that enact
the Uniform Directed Trust Act.

Section 7-A-9.21 of the Estates, Powers and Trusts Law provides that if any
provisions of this Part 9 are held invalid, such invalidity shall not affect
the other provisions or applications of this Part 9.

Section 7-A-9.22 of the Estates, Powers and Trusts Law sets forth that the
effective date for Part 9 of EPTL Article 7-A is 180 days after enactment.

Paxt 10 of Article 7-A of the Estates, Powerg and Trusts Law is entitled
"Liability of Trustees and Rights of Person Dealing with Trustee”.

Section 7-A-10.1 of the Estates, Powers and Trusts Law defines a breach of trust
and provides remedies that the court may use for such breach, in order to create
a consolidated listing of such remedies in a single EPTL section. Some of these
remedies are from current sections of the EPTL ox SCPA, and others are
codifications of New York common law. Nothing in section 7-A-10.1 shall limit
the court’s application of remedial provisions that are in the SCPA. Present
New York law can be found in EPTL sections 7-2.6 and 7-2.7 and SCPA sections
209, 711, 719, 1501, 1509, 2205 and 2206.

Section 7-A-10.2 of the Estates, Powers and Trusts Law codifies New York law
and defines the amount that a trustee is charged with in various breach-of-
trust situations in cases where EPTL section 7-A-10.9 does not apply. This
section also allows for additional charges by the court and covers when a liable
trustee may or may not be entitled to contribution from another liable trustee.

Section 7-A-10.3 of the Estates, Powers and Trusts Law codifieg the rule that
a trustee is accountable to an affected beneficiary for any profit made by the
trustee arising from the administration of the trust, even absent a breach of
trust. However, absent a breach of trust, a trustee is not 1liable to a
beneficiary for a loss or depreciation or for not having made a profit.

Section 7-A-10.4 of the Estates, Powers and Trusts Law references the statutory
authority for courts to fix the compensation of an attorney (SCPA section 2110)
and award costs and allowances (Article 23 of the SCPA).

Section 7-A-10.5 of the Hstates, Powers and Trusts Law provides that the statute
of limitations will be two years from receipt by a beneficiary of proper notice

95



from the trustee. Otherwise current New York law is codified which requires
that a judicial proceeding by a beneficiary for breach of trust be commenced
within six years after the first to occur of the removal, resignation, or death
of the trustee, the termination of the beneficiary’s interest, the termination
of the trust, or the open repudiation of the trust by the trustee. The two year
statute will not apply to the attorney general.

Section 7-A-10.6 of the Estates, Powers and Trusts Law provides that to the
extent EPTL 11-2.3 do not apply a trustee who acts in reasonable reliance on
the termg of the trust is not liable to a beneficiary for a breach of trust to
the extent the breach resulted from the reliance.

Section 7-A-10.7 of the Estates, Powers and Trusts Law codifies current New
York law, and provides that if the occurrence of an event affects the
administration or distribution of a trust, then a trustee who has exercised
reasonable care to ascertain the occurrence of the event is not liable for a
losg resulting from the trustee’s ignorance of the occurrence of the event,

Section 7-A-10.8 of the Estates, Powers and Trusts Law provides that the rules
for the exculpation (exoneration) of a lifetime trustee and trust director are
found in EPTL section 11-1.7, as amended.

Section 7-A-10.9 of the EHstates, Powers and Trusts Law codifies case law.
Specifically, a trustee is not liable to a beneficiary for breach of trust if
the beneficiary consented in writing to the conduct, executed a release of the
trustee from liability, or ratified in writing the transaction constituting the
breach, unless the beneficiary was induced by improper conduct or did not know
of his or her rights or the material facts relating to the breach. Virtual
representation will apply in determining the effect of such consent, release,
or ratification.

Section 7-A-10.10 of the Estates, Powers and Trusts Law codifies current New
York law by absolving a trustee who discloses his or her fiduciary capacity in
a contract from personal liability on such contract. The section also provides
that if a trustee fails to exercise reasonable care, diligence, and prudence,
such trustee is personally liable for torts committed in the course of
administering a trust oxr for obligations arising from ownership oxr contxol of
trust property. This section also simplifies existing law by allowing actions
against a trustee in his or her fiduciary capacity whether or not the trustee
will be personally liable. If liability of the trustee is found in a proceeding
regarding an obligation oxr a tort, issues of liability as between the trustee
in the trustee’s fiduciary capacity or individual capacity shall be determined
in an accounting proceeding.

Section 7-A-10.11 of the Estates, Powers and Trusts Law sets forth rules whethexr
or not a trustee is liable when a trustee holds an interest as a general partner.
There is no current New York law that corresponds to this section.

Section 7-A-10.12 of the Estates, Powers and Trusts Law provides that, after
the effective date of Article 7-A, a non-beneficiary who deals with a trustee
in good faith without knowledge that the trustee was improperly exercising
powers is protected from liability, except in the case of a breach of the duty
of loyalty. In addition, such non-beneficiary is not required to inguire into
the extent of the trustee’s powers. A non-beneficiary who in good faith deals
with a former trustee without knowledge that the trusteeship has terminated is
protected from liability. A person who transfers property to a trustee in good
faith is not responsible for the proper application of such property.
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Transactions before the date of enactment would be governed by EPTL sections 7-
2.4 and 7-3.2, which are consolidated into paragraph (g).

Section 7~A~10.13 of the Estates, Powers and Trusts Law provides that a trustee
may furnish a certification of trust instead of a copy of the trust to a non-
beneficiary and such certification need only provide the information requested,
as outlined within this section. Thexre 1s no current New York law that
corresponds to this section.

Part 11 of Article 11-A of the Estates, Powers and Trusts Law 1s entitled
“Miscellaneous Provisions”.

Section 7-A-11.1 of the Estates, Powers and Trusts Law is a reserved section
for possible future use.

Section 7-A-11.2 of the Estates, Powers and Trusts Law section responds to
the specific language of the Electronic Signatures in Global and National
Commerce Act and is designed to avolid preemption of state law under that
federal legislation.

Section 7-A-11.3 of the Estates, Powers and Trusts Law provides that any
potential invalidity of any provision of EPTL Article 7-A does not affect other
provisions or applications of EPTL Article 7-A, to the extent possible.

Section 7-A-11.4 of the Estates, Powers and Trusts Law sets forth that the
effective date for EPTL Article 7-A is 180 days after enactment.

Section 7-A-11.5 of the Estates, Powers and Trusts Law is a reserved section
for possible future use.

Section 7-A-11.6 of the Estates, Powers and Trusts Law provides rules regarding
the application of EPTL Article 7-A, including its application to trusts created
before, on, or after EPTL Article 7-A’'s effective date and to Jjudicial
proceedings concerning trusts commenced on or after its effective date. The
section clarifies that if a right is acquired, extinguished, or barred under
another statute upon the expiration of a period of time that has started to run
before the effective date of EPTL Article 7-A, such other statute continues to
apply even if it has been repealed or superseded. The section also makes clear
that vested rights will not be adversely affected.

Section 2 of the bill amends section 1-2.4 of the Estates, Powers and Trusts
Law to provide a cross-reference to CPLR 5205 (c¢) that the cy pres provisions of
EPTL section 8-1.1{c) may apply to certain nonprobate transfers.

Section 3 of the bill amends section 1-2.12 of the Estates, Powers and Trusts
Law to revise and broaden the definition of “person.”

Section 4 of the bill adds section 3-3.10 of the Estates, Powers and Trusts Law
To provide a definition for charitable organization.

Section 5 of the bill adds section 3-3.10 of the Estates, Powers and Trusts Law
to track the language of EPTL section 7-A-4.15 and explicitly allow the court
to reform the terms of a will to conform to the testator’s intention if such
intention is proved by clear and convincing evidence and such terms cannot
otherwise carry out the intention due to a mistake of fact or law in the
expression or inducement of such terms. Current New York law does not allow for
the reformation of will provisions.
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Section 6 of the bill amends the title of Article 7 of the Estates, Powers and
Trusts Law to read “NON-GRATUITOUS TRUSTS, TRANSFERS TO MINORS AND CHILD
PERFORMANCE ACCOUNTS” in order to accurately reflect the contents of its new
organizational scheme.

Section 7 of the bill amends the Summary of Article to reflect the limited scope
of Article 7.

Section 8 of the bill repeals Part 1, which consists of sections 7-1.1 through
7-1.19 of EPTL Article 7.

Section 9 of the bill adds Part 1-A of Article which congists of the following:

Part 1-A of Article 7-A of the Estates, Powers and Trusts Law is entitled “Non-
gratuitous Trusts.”

Section 7-1.1-A of the Estates, Powers and Trusts Law sets forth the scope of
part 1-A, which 1is to provide rules for non-gratuitous trusts, including
business and commercial trusts. Non-gratuitous trusts are defined as trusts not
governed by Article 7-A.

Section 7-1.2-A of the EHstates, Powers and Trusts Law provides that a non-
gratuitous trust may be created for any lawful purpose.

Section 7-1.3-A of the Estates, Powers and Trusts Law provides that where an
estate in real property vests in an assignee or other trustee for the benefit
of creditors, that estate will cease after ten years and revert to the assignoxr.
This section does not apply to trusts of personal property or trusts of real
property created in connection with the salvaging of mortgage participation
certificates, nor does it affect the rights to the proceeds of a sale of real
property made by an assignee or other trustee for the benefit of creditors.

Section 7-1.4-A of the Estates, Powers and Trusts Law clarifies that where a
non-domiciliary creates a non-gratuitous trust that states that it is governed
by New York law, New York law shall govern any determination of the validity or
interpretation of any provision disposing of (a) trust property situated in New
York at the time of the trxust’s creation and (b) personal property, wherever
situated, where the trustee is an individual residing or doing business in New
York or is a national bank with an office in New York.

Section 7-1.5-A of the Estates, Powers and Trusts Law provides that certain
trusts can acquire property in the name of the trust. It further clarifies that
such acquired property can be conveyed, encumbered, or disposed of only in such
name by a conveyance, encumbrance, or other instrument executed Dby the
individuals authorized to do so or, where permitted, by a majority of the
trustees.

Section 7-1.6-A of the Estates, Powers and Trusts Law clarifies that a New York
court shall appoint a successor trustee to administer a non-gratuitous trust
where the sole surviving trustee of the trust dies, the trust has not been
executed, and the trust does not provide further direction regarding appointment
of a successor. It further sets forth the rights and duties of such successor
trustee.

Section 7-1.7-A of the Estates, Powers and Trusts Law clarifies that where the
trustee of a non-gratuitous trust is engaged in war service and either no
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successor is named in the trust instrument or the remaining trustee is the sole
beneficiary of the trust, a person interested in the trust estate can petition
the Surrogate’s Court for the suspension of the trustee’s powers and appointment
of a successor trustee. The section defines “engaged in war.” The section also
provides a procedure for such a proceeding, limits commissions for the successor
trustee, and permits the trustee to petition the court for reinstatement.

Section 7-1.8-A of the Estates, Powers and Trusts Law specifies that the Supreme
Court has the power to accept a trustee’s resignation, to suspend or remove a
trustee of a non-gratuitous trust who is unable to act, and to appoint a
successor trustee upon removal of a trustee.

Section 7-1.9-A of the Estates, Powers and Trusts Law makes clear that a trustee
or successor trustee of a non-gratultous trust can commence an accounting or
related proceeding by giving notice to the trust’s beneficiaries. This section
further provides the circumstances under which the court may dispense with a
formal accounting by a trustee who is resigning oxr being suspended or removed.

Section 7-1.10-A of the Estates, Powers and Trusts Law clarifies that a trustee
of a trust to sell real property for the benefit of creditors is entitled to
the same commissions as an assignee for the benefit of creditors.

Section 7-1.11-A of the Estates, Powers and Trusts Law provides that the common
law of trusts and principles of equity may supplement Part 1-A of EPTL Article
7.

Section 10 of the bill repeals Part 2, which consists of sections 7-2.1 through
7-2.8 of EPTL Article 7.

Section 11 of the bill repeals Part 3, which consists of sections 7-3.1 through
*7-3.5 of EPTL Article 7.

Section 12 of the bill repeals Part 5, which consists of sections 7-5.1 through
7-5.8 of EPTL Article 7.

Section 13 of the bill repeals Part 8, which consists of section 7-8.1 of EPTL
Article 7.

Section 14 of the bill amends subparagraph (c) (1) of section 8-1.1 of the
Estates, Powers and Truste Law to: (1) make clear that the court having
jurisdiction over a testamentary or lifetime trust has cy pres authority; (2)
expand the persons allowed to apply to the court for cy pres treatment; (3)
require the settlor, if competent, to receive notice of the application; (4)
allow reformation “in a manner consistent” with the settlor’s objectives
(presuming a general charitable intent) rather than requiring the court to
determine which alternative most effectively accomplishes the charitable
purposes; and (5) recognize the validity of a gift over to a noncharitable
beneficiary if the original charitable purpose fails.

Section 15 of the bill amends subparagraph (b) of section 10-6.6 of the Estates,
Powers and Trusts Law to replace it with a cross-reference to EPTL section 7-
A-8.19, which maintains the substance of current EPTL section 10-6.6(b).

Section 16 of the bill amends section 10-10.1 of the Estates, Powers and Trusts
Law to replace the power “to make discretionary allocations in such person’s
favor of receipts or expenses as between principal and income” with the power
“to make a discretionary distribution of either principal or income in discharge
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of the trustee’s personal obligation of support” as one of the powers held by
a trustee that cannot be exercised unless certain listed requirements are met.

Section 17 of the bill amends section 10-10.6 of the Estates, Powers and Trusts
Law to clarify that section 10-10.6 does not apply to the trust contributor of
an express trust created after the effective date of EPTL section 7-A-5.5.

Section 18 of the bill amends section 10-10.7 of the Estates, Powers and Trusts
Law to remove the references to trusts and trustees currently present in this
section, so as to be consistent with the treatment of co-trustees in section 7-
A-7.3 and trustee powers in sections 7-A-8.15 and 7-A.8.16.

Section 19 of the bill amends section 11-1.1 of the Estates, Powers and Trusts
Law to remove the references to trusts and trustees currently present in this
section, so as to be congistent with the consolidation of trustee powers in
section 7-A.8.16. In addition, because subparagraph (b) (19) of EPTL section 11-
1.1 is entirely addregsed to trustees, that subparagraph is entirely removed,
and the subsequent subparagraphs renumbered accordingly.

Section 20.0f the bill amends section 11-1.7 of the Estates, Powers and Trusts
Law to include trust directors.

Section 21 of the bill amends section 11-2.3 of the Estates, Powers and Trusts
Law to allow a trustee to delegate its investment or management functions as
set forth in EPTL section 7-A-8.7.

Section 22 of the bill amends section 13-3.3 of the Estates, Powers and Trusts
Law to provide for application of the ¢y pres doctrine under section 8-1.1(c) (1)
and application of section 1002-a{c) (1) to dissolved or dissolving charitable
corporations.

Section 23 of the bill amends section 13-4.7 of the Estates, Powers and Trusts
Law to provide for application of the cy pres doctrine under section 8-1.1({c) (1)
and application of section 1002-a(c) (1) to dissolved or dissolving charitable
corporations. )

Section 24 of the bill amends subdivision 5 of section 100-a of the Banking
Law, which generally provides that no bond is required from any trust company,
by adding an exception where the settlor of a trust governed by EPTL Article 7-
A expressly requires the trust company to furnish a bond. See section 7-A-
7.2(c).

Section 25 of the bill amends section 5205(c¢) of the Civil Practice Law and
Rules to conform with section 7-A-5.5-A(b) which limits creditors from reaching
trust assets on the lapse, release or waiver of a power of withdrawal by treating
such actions as contributions but only for the amount in excess of the 5/5
amount under tax law or the gift tax annual exclusion amount.

Section 26 of the bill amends subdivision 2 of section 706 of the Surrogate’s
Court Procedure Act to provide by reference to the provisions in section 7-A-
7.4 that any vacancy in trusteeship of a lifetime noncharitable or charitable
trust may be filled by unanimous agreement of the qualified beneficiaries
without the need for court approval, in the absence of a designated successor.

Section 27 of the bill amends section 715 of the Surrogate’s Court Proceduxe

Act to allow testamentary trustees to resign without needing to petition for
court approval. Under current New York law, a time-consuming and expensive
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petitioning process is required even when all interested parties consent to the
resignation, a requirement that burdens beneficiaries unnecessarily.

Section 28 of the bill amends section 806 of the Surrogate’s Court Procedure
Act to remove the default requirement that a testamentary trustee furnish a
bond in order to serve.

Section 29 of the bill amends section 1502 of the Surrogate’s Court Procedure
Act to reference, and conform to, sections 7-A-7.4{c)(2) and 7-A-7.4(d) (2).
These sections explicitly permit a vacancy in trusteeship to be filled by
qualified beneficiaries (in the absence of a designated successor) before a
court may act to fill a vacancy.

Section 30 of the bill provides that the effective for sections 2-25 is 180
days after enactment. These sections will apply to all trusts as provided by
§ 7-A-1l1.6.

\ FICATION: There are several reasons for enactment of new Article 7-A of
Estates, Powers and Trusts Law, which will embody a modern New York Trust Code
for gratuitous trusts. First, although trust practices have dramatically changed
over the past 50 years, New York has not comprehensively changed its trusts
laws since 1967. The proposed New York Trust Code would change many statutory
provisions to reflect contemporary needs, including the enactment of the New
York Uniform Direct Trust Act. In addition, the New York Trust Code would codify
virtually all existing trust case law thereby making it far simpler for lawyers
to research and practice in this area. In turn, consumers would greatly benefit
ag costg for trust preparation and operation would be reduced. Finally, a modern
New York Trust Code would also help to make New York more competitive with other
states.

LEGISLATIVE HISTORY: New Bill

FISCAL TMPL

[CATIONS: None

EFFECTIVE DATE: 180 Days after Enactment
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A.CA. § 28-73-105

Current through all acts of the 2021 Regular Session, First Extraordinary Session, Extended Session, and Second

Extraordinary Session, including corrections and edits by the Arkansas Code Revision Commission

AR - Arkansas Code Annotated > Title 28 Wills, Estates, and Fiduciary Relationships > Subtfitle 5.
Fiduciary Relationshijps > Chapter 73 Arkansas Trust Code > Subchapter 1 — General Provisions and

Definitions

28-73-105. Default and mandatory rules.

(a) Except as otherwise provided in the terms of the trust, this chapter governs the duties and powers of a

trustee, relations among trustees, and the rights and interests of a beneficiary.

(b) The terms of a trust prevail over any provision of this chapter except:

History

(1) the requirements for creating a trust;

(2) subjectto §§ 28-76-109 28-76-1117, and 28-76-11.2 of the Uniform Directed Trust Act, § 28-76-107

et seq., the duty of a trustee to act in good faith and in accordance with the purposes of the trust;

(3) the requirement that a trust and its terms be for the benefit of its beneficiaries, and that the trust

" have a purpose that is lawful, not contrary to public policy, and possible to achieve;

(4) the power of a court to modify or terminate a trust under §§ 28-73-470— 28-73-4716,

(5) the effect of a spendthrift provision and the rights of certain creditors and assignees to reach a frust
as provided in § 28-73-507 et seq.;

(6) the power of a court under § 28-73-7021o require, dispense with, or madify or terminate a bond;

(7) the power of a court under § 28-73-708(b)to adjust a trustee's compensation specified in the terms

of the trust which is unreasonably low or high;

(8) the rights under §§ 28-73-7010— 28§-73-1013 of a person other than a trustee or beneficiary;

(9) periods of limitation for commencing a judicial proceeding;

(10) the power of a court to take such action and exercise such jurisdiction as may be necessary in the

interests of justice; and

(11) the subject-matter jurisdiction of a court for commencing a proceeding as provided in § 28-73-203.
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Acts 2005, No. 1031, § 1, 2019, No, 10271, § 2.

Annotations

Notes

Amendments.

The 2019 amendment added “subject to §§ 28-76-109, 28-76-777, and 28-76-712 of the Uniform Directed Trust
Act” in (b)(2).

Effective Dates.

Acts 2018, No. 1027, § 6: Jan. 1, 2020.

Case Notes

Trust Amendments.
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Consent of a secondary beneficiary to trust amendments was not required because the express terms of the trusts
permitted the amendments at issue. Dawson v. Stoner-Seflers, 2079 Ark,
410, 591 S.W.3d 299 (2019)

Research References & Practice Aids

Ark. L. Notes.

Circo, How Does the Arkansas Trust Code Affect Real Estate Transactions?,
2007 Ark. L. Notes 45

U. Ark. Little Rock L.. Rev.

Lucy L. Holifield, Note: Property Law—Upending the Familiar Tools of Estate Planning: Equity Renders Revocable
Trusts Subject to the Arkansas Spousal Election. In re Estate of Thompson, 38 . Ark. Little Rock L. Rev. 75
(2015).

Arkansas Code of 1987 Annotated Official Edition
Copyright © 2022 by the State of Arkansas All rights reserved

End of Docurment
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N.C. Gen. Stal. § 36C-1-105

Current through Session Laws 2021-179 and Session Laws 2021-181 through 2021-183 of the 2021 Regular
Session of the General Assembly, but does not reflect possible future codification directives relating to Session
Laws 2021-163 through 2021-179 and Session Laws 2021-181 through 2021-183 from the Revisor of Statutes

pursuant to G.S. 164-10.

General Statutes of North Carolina > Chapter 36C. North Carolina Uniform Trust Code. (Arts. 1— 11)
> Article 1. General Provisions and Definitions. (§§ 36C-1-101 — 36C-1-114)

§ 36C-1-105. Default and mandatory rules.

(a) Except as otherwise provided in the terms of the trust, this Chapter governs the duties and powers of a
trustee and a power holder under Article 8A of this Chapter, relations among trustees and those power

holders, and the rights and interests of a beneficiary.
(b) The terms of a trust prevail over any provision of this Chapter except:
(1) The requirements for creating a trust.

(2) The duty of a trustee or a power holder under Article 8A of this Chapter to act in good faith and in
accordance with the terms and purposes of the trust and the interests of the beneficiaries, except as
follows:

a. This duty is subject to G.S. 36C-8A-4 with respect to the trustee.

b. This duty does not apply to the extent the power holder is acting in a nonfiduciary capacity as
provided in G.S. 36C-8A-3.

(3) The requirement that a trust and its terms be for the benefit of its beneficiaries, and that the trust

have a purpose that is lawful, not contrary to public policy, and possible to achieve.

(4) The power of the court to modify or terminate a trust under G.S. 36C-4-410 through G.S. 36C-4-
4186.

(5) The effect of a spendthrift provision and the rights of certain creditors and assignees to reach a

trust as provided in Article 5 of this Chapter.

(6) The effect of an exculpatory term under G.S. 36C-10-1008, except to the extent the power holder is
acting in a nonfiduciary capacity as provided in G.S. 36C-8A-3.

(7) The rights under G.S. 36C-10-1010 through G.S. 36C-10-1013 of a person other than a trustee or

beneficiary.
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(8) Periods of limitation for commencing a judicial proceeding.

(9) The power of the court to take any action and exercise any jurisdiction as may be necessary in the

interests of justice.

(10) The subject-matter jurisdiction of the court and venue for commencing a proceeding as provided
in G.S. 36C-2-203 and G.S. 36C-2-204.

(11) The requirement that the exercise of the powers described in G.S. 36C-6-602.1(a) shall not alter
the designation of beneficiaries to receive property on the settlor’'s death under that settlor's existing
estate plan.

(12) The power of a trustee to renounce an interest in or power over property under G.S. 36C-8-
816(32).

(¢) Repealed by Session Laws 2027-85, s. 2(b), effective July 8, 2021, and applicable to trusts created
before, on, or after that date.

History

2005-192, s. 2. 2007-106, s. 3, 2009-48, 5. 15 2015-205, s. 71 2027-85, s. 2(b).

Annotations

Notes

Editor's Note.

Session Laws 2007-706, s. 55, provides: “The Revisor of Statutes shall cause to be printed all explanatory

comments of the drafters of this act, or revisions to existing explanatory comments of the drafters of this act, as the

Revisor may deem appropriate.”

Session Laws 2009-48, s, 18, provides: “The Revisor of Statutes shall cause to be printed along with this act all

explanatory comments of the drafters of this act as the Revisor deems appropriate.”

Session Laws 2075-205, s. 11(a), as amended by Session Laws 2075-264, s. 31(b), provides: “The Revisor of

Statutes shall cause to be printed, as annotations to the published General Statutes, all relevant portions of the

Official Commentary to the Uniform Powers of Appointment Act and of the Official Commentary to the Uniform Trust
Code and all explanatory comments of the drafters of Part 1ll and Parts VI through X-A of this act, as the Revisor

may deem appropriate.”
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Session Laws 2027-85, s. 2(d), provides: “The Revisor of Statutes shall cause to be printed, as annotations to the

published General Statutes, all explanatory comments of the drafters of this section as the Revisor may deem

appropriate.”

Session Laws 2027-85, s. 2(e), made the amendments to this section by Session Laws 2027-85, s. Z(b), effective
July 8, 2021, and applicable to trusts created before, on, or after that date.

Effect of Amendments.

Session Laws 2007-106, s. 3, effective October 1, 2007, in subsection (b), made minor stylistic and punctuation
changes in subdivisions (9) and (10), and added subdivision (11). See Editor's note for applicability.

Session Laws 2009-48, s. 15, effective October 1, 2009, and applicable to renunciations and powers of attorney
executed on or after that date, in subsection (b), made minor punctuation changes throughout, and added
subdivision (b)(12).

Session Laws 2015-205, s. 7, effective October 1, 2015, in subsection (a), inserted “and a power holder under
Article 8A of this Chapter” and “and those power holders”; inserted “or a power holder under Article 8A of this
Chapter” in subdivision (b)(2); added “except as otherwise provided in subsection (c) of this section” in subdivisions

(b)(2) and (b)(6); and added subsection (c). For applicability and effective date, see editor’s note.

Session Laws 2021-85, s. 2(b), rewrote subdivisions (b)(2), and (b)(6); and repealed subsection (c), which read:
“The provisions of subdivisions (2) and (8) of subsection (b) of this section shall not apply to a power holder
described in Article 8A of this Chapter with respect to powers conferred upon the power holder in a nonfiduciary
capacity under G.S. 36C 8A 3(a) or under the terms of the trust.” For effective date and applicability, see editor’s

note.

Commentary

Official Comment

Subsection (a) emphasizes that the Uniform Trust Code is primarily a default statute. While this Code provides
numerous procedural rules on which a settlor may wish to rely, the settlor is generally free to override these rules
and to prescribe the conditions under which the trust is to be administered. With only limited exceptions, the duties
and powers of a trustee, relations among trustees, and the rights and interests of a beneficiary are as specified in

the terms of the frust.

Subsection (b) lists the items not subject to override in the terms of the trust. Because subsection (b) refers
specifically to other sections of the Code, enacting jurisdictions modifying these other sections may also need to

modify subsection (b).
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Subsection (b)(1) confirms that the requirements for a trust's creation, such as the necessary level of capacity and
the requirement that a trust have a legal purpose, are controlled by statute and common law, not by the settlor. For
the requirements for creating a trust, see Sections 401-409. Subsection (b){12) makes clear that the settlor may not
reduce any otherwise applicable period of limitations for commencing a judicial proceeding. See Sections 604
(period of limitations for contesting validity of revocable trust), and 1005 (period of limitation on action for breach of
trust). Similarly, a settlor may not so negate the responsibilities of a trustee that the trustee would no longer be
acting in a fiduciary capacity. Subsection (b)(2) provides that the terms may not eliminate a trustee’s duty to act in
good faith and in accordance with the purposes of the trust and the interests of the beneficiaries. For this duty, see
Sections 801 and 814(a). Subsection (b)(3) provides that the terms may not eliminate the requirement that a trust
and its terms must be for the benefit of the beneficiaries. Subsection (b)(3) also provides that the terms may not
eliminate the requirement that the trust have a purpose that is lawful, not contrary to public policy, and possible to
achieve. Subsections (b)(2)-(3) are echoed in Sections 404 (trust and its terms must be for benefit of beneficiaries;
trust must have a purpose that is lawful, not contrary to public policy, and possible to achieve), 801 (trustee must
administer trust in good faith, in accordance with its terms and purposes and the interests of the beneficiaries),
802(a) (trustee must administer trust solely in interests of the beneficiaries), 814 (trustee must exercise
discretionary power in good faith and in accordance with its terms and purposes and the interests of the
beneficiaries), and 1008 (exculpatory term unenforceable to extent it relieves trustee of liability for breach of trust
committed in bad faith or with reckless indifference to the purposes of the trust and the interests of the

beneficiaries).

The terms of a trust may not deny a court authority to take such action as necessary in the interests of justice,
including requiring that a trustee furnish bond. Subsection (b)(6), (13). Additionally, should the jurisdiction adopting
this Code enact the optional provisions on subjectmatter jurisdiction and venue, subsection (b)(14) similarly
provides that such provisions cannot be altered in the terms of the trust. The power of the court to modify or
terminate a trust under Sections 410 through 416 is not subject to variation in the terms of the trust. Subsection
(b)(4). However, all of these Code sections involve situations which the settlor could have addressed had the settlor
had sufficient foresight. These include situations where the purpose of the trust has been achieved, a mistake was

made in the trust’s creation, or circumstances have arisen that were not anticipated by the settlor.

Section 813 imposes a general obligation to keep the beneficiaries informed as well as several specific notice
requirements. Subsections (b)(8) and (b)(9), which were placed in brackets and made optional provisions by a 2004
amendment, specify limits on the settlor's ability to waive these information requirements. With respect to
beneficiaries age 25 or older, a settlor may dispense with all of the requirements of Section 813 except for the
duties to inform the beneficiaries of the existence of the trust, of the identity of the trustee, and to provide a
beneficiary upon request with such reports as the trustee may have prepared. Among the specific requirements that
a settlor may waive include the duty to provide a beneficiary upon request with a copy of the trust instrument
(Section 813(b)(1)), and the requirement that the trustee provide annual reports to the qualified beneficiaries

(Section 813(c)). The furnishing of a copy of the entire trust instrument and preparation of annual reports may be
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required in a particular case, however, if such information is requested by a beneficiary and is reasonably related to
the trust's administration.

Responding to the desire of some settlors that younger beneficiaries not know of the trust’s bounty until they have
reached an age of maturity and self-sufficiency, subsection (b)(8) allows a settlor to provide that the trustee need
not even inform beneficiaries under age 25 of the existence of the trust. However, pursuant to subsection (b)(9), if
the younger beneficiary learns of the trust and requests information, the trustee must respond. More generally,
subsection (b)(9) prohibits a settlor from overriding the right provided to a beneficiary in Section 813(a) to request
from the trustee of an irrevocable trust copies of trustee reports and other information reasonably related to the
trust's administration.

During the drafting of the Uniform Trust Code, the drafting committee discussed and rejected a proposal that the
ability of the settior to waive required notice be based on the nature of the beneficiaries’ interest and not on the
beneficiaries’ age. Advocates of this alternative approach concluded that a settlor should be able to waive required
notices to the remainder beneficiaries, regardless of their age. Enacting jurisdictions preferring this alternative
should substitute the language “adult and current or permissible distributees of trust income or principal” for the
reference to “qualified beneficiaries” in subsection (b)(8). They should also delete the reference to beneficiaries

“who have attained the age of 25 years.”

Waiver by a settlor of the trustee’s duty to keep the beneficiaries informed of the trust's administration does not

otherwise affect the trustee’s duties. The trustee remains accountable to the beneficiaries for the trustee’s actions.

Neither subsection (b)(8) nor (b)(9) apply to revocable trusts. The settlor of a revocable trust may waive all reporting
to the beneficiaries, even in the event the settlor loses capacity. If the seftlor is silent about the subject, reporting to

the beneficiaries will be required upon the settlor’s loss of capacity. See Section 603.

In conformity with traditional doctrine, the Uniform Trust Code limits the ability of a settlor to exculpate a trustee
from liability for breach of trust. The limits are specified in Section 1008. Subsection (b)(10) of this section provides
a cross-reference. Similarly, subsection (b)(7) provides a cross-reference to Section 708(b), which limits the binding

effect of a provision specifying the frustee’s compensation.

Finally, subsection (b)(11) clarifies that a settlor is not free to limit the rights of third persons, such as purchasers of
trust property. Subsection (b)(5) clarifies that a settlor may not restrict the rights of a beneficiary’s creditors except

to the extent a spendthrift restriction is allowed as provided in Article 5.

2001 Amendment. By amendment in 2001, subsections (b) (3), (8) and (9) were revised. The language in
subsection (b)(3) “that the trust have a purpose that is lawful, not contrary to public policy, and possible to achieve”
is new. This addition clarifies that the settlor may not waive this common law requirement, which is codified in the
Code at Section 404.

Subsections (b)(8) and (9) formerly provided:
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(8) the duty to notify the qualified beneficiaries of an irrevocable trust who have attained 25 years of age of the
existence of the trust, and of their right to request trustee’s reports and other information reasonably related to the
administration of the trust;

(9) the duty to respond to the request of a beneficiary of an irrevocable trust for trustee’s reports and other

information reasonably related to the administration of a trust.

The amendment clarifies that the information requirements not subject to waiver are requirements specified in
Section 813 of the Code.

2003 Amendment. By amendment in 2003, subsection (b)(8) was revised. Under the previous provision, as
amended in 2001, the presence of two “excepts” in the same sentence, the first in the introductory language to
subsection (b) and the second at the beginning of subsection (b)}(8), has caused considerable confusion. The

revision eliminates the second “except” in (b)(8) without changing the meaning of the provision.

2004 Amendment. Sections 105(b)(8) and 105(b)(9) address the extent to which a settior may waive trustee notices
and other disclosures to beneficiaries that would otherwise be required under the Code. These subsections have
generated more discussion in jurisdictions considering enactment of the UTC than have any other provisions of the
Code. A majority of the enacting jurisdictions have modified these provisions but not in a consistent way. This lack

of agreement and resulting variety of approaches is expected to continue as additional states enact the Code.

Placing these sections in brackets signals that uniformity is not expected. States may 26 elect to enact these
provisions without change, delete these provisions, or enact them with modifications. In Section 105(b)(9), an
internal bracket has been added to make clear that an enacting jurisdiction may limit to the qualified beneficiaries

the obligation to respond to a beneficiary’s request for information.

The placing of these provisions in brackets does not mean that the Drafting Committee recommends that an
enacting jurisdiction delete Sections 105(b)(8) and 105(b)(9). The Committee continues to believe that Sections
105(b)(8) and (b)(9), enacted as is, represent the best balance of competing policy considerations. Rather, the
provisions were placed in brackets out of a recognition that there is a lack of consensus on the extent to which a
settior ought to be able to waive reporting to beneficiaries, and that there is little chance that the states will enact
Sections 105(b)(8) and {b)(9) with any uniformity.

The policy debate is succinctly stated in Joseph Kartiganer & Raymond H. Young, The UTC: Help for Beneficiaries
and Their Atforneys, Prob. & Prop., Mar./April 2003, at 18, 20:

The beneficiaries’ rights to information and reports are among the most important provisions in the UTC. They also
are among the provisions that have attracted the most attention. The UTC provisions reflect a compromise position

between opposing viewpoints.

Objections raised to beneficiaries’ rights to information include the wishes of some settlors who believe that

knowledge of trust benefits would not be good for younger beneficiaries, encouraging them to take up a life of ease
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rather than work and be productive citizens. Sometimes trustees themselves desire secrecy and freedom from
interference by beneficiaries.

The policy arguments on the other side are: that the essence of the trust relationship is accounting to the
beneficiaries; that it is wise administration to account and inform beneficiaries, to avoid the greater danger of the
beneficiary learning of a breach or possible breach long after the event; and that there are practical difficulties with
secrecy (for example, the trustee must tell a child that he or she is not eligible for financial aid at college because
the trust will pay, and must determine whether to accumulate income at high income tax rates or pay it out for
inclusion in the beneficiary’s own return). Furthermore, there is the practical advantage of a one-year statute of -
limitations when the beneficiary is informed of the trust transactions and advised of the bar if no claim is made
within the year. UTC §§ 1005. In the absence of notice, the trustee is exposed to liability until five years after the

trustee ceases to serve, the interests of beneficiaries end, or the trust terminates. UTC §§ 1005(c).

2005 Amendment. Subsection (b)(2) is revised to make the language consistent with the corresponding duties in
Sections 801 and 814(a), which require that a trustee act in good faith and in accordance with the terms and
purposes of the trust and the interests of the beneficiaries. Previously, subsection (b)(2) provided that the settlor
could not waive the duty of a trustee to act in good faith and in accordance with the purposes of the trust. The
amendment adds that also cannot waive the obligation to act in accordance with the terms of the trust and the

interests of the beneficiaries.

The purpose of the amendment is to make the language consistent, not to change the substance of the section.
Absent some other restriction, a settlor is always free to specify the trust’s terms to which the trustee must comply.
Also, “interests of the beneficiaries” is a defined term in Section 103(8) meaning the beneficial interests as provided

in the terms of the trust, which the settlor is also free to specify.

North Carolina Comment

The drafters substantially modified subsection (b) of the Uniform Trust Code by omitting the following four
paragraphs of the fourteen listed in subsection (b) which describes matters known as “mandatory rules” that a

settlor may not override in the terms of the trust:

(i) Paragraph (6) regarding the power of the court to require, dispense with, or modify or terminate a bond. The
drafters omitted this paragraph to be consistent with the provision in G.S. 36C-7-702(a), which brings forward the
provision in former G.S. 36A-31(b), that in no event shall the court require a bond where the terms of the trust direct
otherwise. A beneficiary who has complaints about a trustee’s administration of the trust could bring an action to

remove the trustee rather than to seek to have the trustee provide bond.

(i) Paragraph (7) regarding the power of the court to adjust a trustee’s compensation specified in the terms of the
trust which is unreasonably low or high. This paragraph was omitted to be consistent with the omission in G.S.
36C-7-708(b) of the provisions in Section 708(b) of the Uniform Trust Code authorizing the court to adjust trustee

compensation set by the terms of the trust. The drafters concluded that the settlor should have the right to
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compensate a trustee in whatever amount the settlor chooses regardless of whether a court would find such

compensation to be unreasonably high or low.

(iiiy Paragraph (8) regarding the trustee’s duty under Section 813(b)(2) and (3) of the Uniform Trust Code to notify
qualified beneficiaries who have reached age 25 of the existence of the trust and other matters, and paragraph (9)
regarding the trustee’s duty under Section 813(a) of the Uniform Trust Code to respond to the request of a qualified
beneficiary for reports and other information. The drafters substantially modified Section 813(a) and (b) of the
Uniform Trust Code, but the modified provisions still impose a duty on the trustee to give the beneficiary specified
information upon request, a duty that can be discharged for matters disclosed in a report given to the beneficiary.
See G.S. 36C-8-813(a) and (b) and the North Carolina Comments to that section. Whether and to what extent the
settlor by the terms of the trust could prevent a beneficiary from receiving trust information was one of the more
debatable issues of the Uniform Trust Code. The drafters concluded that in North Carolina the settlor should have
the right to override any duty to furnish information imposed by G.S. 36C-8-813(a) and (b). Accordingly, the
drafters decided not to impose a mandatory rule with respect to these provisions. This is consistent with the
statement in 7aylor v. NationsBank, 125 N.C. App. 515, 521, 4871 8.E.2d 358, 362 (1997) where the court said that

“trust beneficiaries are entitled to view the trust instrument from which their interest is derived” so long as that right

is not waived by the settlor through “an explicit provision in the trust to the contrary”.

Supplemental North Carolina Comment (2007)

Effective October 1, 2007, subsection (b) is amended to add paragraph (11) providing that the terms of the trust
may not override the rule in G.S. 36C-6-602.1(a) that the powers described in that subsection authorizing an agent
under a power of attorney to exercise the settlor's powers with respect to a revocable trust cannot be exercised to
alter the designation of beneficiaries to receive property on the settlor's death under that settlor’s existing estate

© plan.

Supplemental North Carolina Comment (2009)

Effective October 1, 2009, with respect to renunciations executed on or after that date, subsection (b) of this section

is amended by adding paragraph (12).
Supplemental North Carolina Comment (2015)

Effective October 1, 2015, subsection (a) and subdivision (b)(2) are amended to apply to a power holder under
Article 8A the mandatory rule of subdivision (b)(2) applicable to a trustee to act in good faith in accordance with the
terms and purposes of the trust and the interest of the beneficiaries. In addition, subsection (a) is amended to apply
to a power holder the mandatory rule of subdivision (b)(6) regarding the limitations on the enforceability of the

exculpatory provisions of a trust under G.S. 36C-10-1008.

Also effective October 1, 2015, subsection (c) is added to provide that the mandatory requirement of subdivision
(b)(2) that the power holder must act in good faith and rule of subdivision (b)(6) regarding the limitations on the
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exculpatory terms of a trust under G.S. 36C-10-1008 shall not apply to a power holder with respect to powers
conferred upon the power holder in a nonfiduciary capacity. Unlike a trustee, under G.S. 36C-8A-3(a) and the
terms of the trust the power holder may act in a nonfiduciary capacity as to certain powers conferred upon the
powerholder.

As noted in the North Carolina Comment to Article 8A, the drafters caution against the terms of the trust providing
that the powerholder is a nonfiduciary as to a power that does not fall within the exceptions provided by G.S. 36C-
8A-3(a). In other cases, a powerholder's status as a fiduciary may be essential to the administration of a trust

because this assures that the beneficiaries will have recourse against the powerholder for misuse of the power.

CASE NOTES

Provision Limiting Trustee’s Obligation to Provide Accounting Did Not Limit Beneficiaries’ Rights to Discover Trust
Information in Suit for Accounting. —

G.S. 36C-8-813 did not override the duty of the trustee to act in good faith, nor could it obstruct the power of the trial
court to take such action as was necessary in the interests of justice, pursuant to G.S. 36C-1-105(b)(2), (9),
including compelling discovery where necessary to enforce the beneficiary’s rights under the trust. Therefore, a trial
court erred in granting the trustee a protective order on the beneficiaries’ discovery requests seeking information
about their trusts’ assets. Wilson v. Wilson, 203 N.C. App. 45, 690 S.E.2d 710, 2010 N.C. App. LEXIS 507 (20710).

Research References & Practice Aids

Legal Periodicals.

For article, “Back to the Future: An Empirical Study of Child Custody Outcomes,” see 85 N.C.L. Rev. 1629 (2007).

Hierarchy Notes:

N.C. Gen. Stat. Ch. 36C, Art. 7

General Statutes of North Carolina
Copyright © 2022 Matthew Bender & Company, Inc.
a member of the LexisNexis Group. All rights reserved.
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N.D. Cent Code, § 59-09-05

Current through all acts approved by the governor through the end of the 67th Legislative Assembly Special 2021

Session.

North Dakota Century Code Annotated > TITLE 69 Trusts (Chs. 69-01 — 69-21) > CHAPTER 59-09
General Provisions and Definitions (§§ 59-09-01 — 59-09-13)

59-09-05. (105) Default and mandatory rules.

1. Except as otherwise provided in the terms of the trust, this title governs the duties and powers of a

trustee, relations among trustees, and the rights and interests of a beneficiary.
2. The terms of a trust prevail over any provision of this title except:
a. The requirements for creating a trust;
b. The duty of a trustee to act in good faith and in accordance with the purposes of the trust;

c. The requirement that a trust and its terms be for the benefit of its beneficiaries, and that the trust

have a purpose that is lawful and possible to achieve;

d. The power of the court to modify or terminate a trust under sections 59-12-10, 59-12-711, $9-12-12,
59-12-13, 659-12-14, 59-12-15, and 69-12-16,

e. The effect of a spendthrift provision and the rights of certain creditors and assignees to reach a trust

as provided in chapter 59-13;

f. The power of the court under section 59-15-02to require, dispense with, or modify or terminate a
bond;

g. The power of the court under subsection 2 of section 59-15-08 to adjust a trustee’s compensation

specified in the terms of the trust which is unreasonably low or high;
h. The effect of an exculpatory term under section 59-18-08,

i. The rights under sections 69-18-10, 569-18-11, 59-18-12, and 59-18-13 of a person other than a

trustee or beneficiary;

j. Periods of limitation for commencing a judicial proceeding;

k. The power of the court to take such action and exercise such jurisdiction as may be necessary in the

interests of justice; and

Jennifer Hillman



N.D. Cent. Code, § 59-09-05

Page 2 of 2

I. The subject matter jurisdiction of the court and venue for commencing a proceeding as provided in

section 89-70-04.

History

S.L. 2007, ch. 549, § 15.

North Dakota Century Code Annotated
Copyright © 2022 Matthew Bender & Company, Inc.

a member of the LexisNexis Group. All rights reserved.

End of Document
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12 Del. C. § 3339

This document is current through 83 Del. Laws, c. 267.

Delaware Code Annotated > Titfle 12 Decedents’ Estales and Fiduciary Relations (Pts. [ — Vi) > PartV
Fiduciary Relations (Chs. 33 — 50) > Chapter 33 Administrative Provisions (§§ 3301 — 3344)

§ 3339. Designated representatives of trusts.

(@) For purposes of this title, the term “designated representative” means a person who has delivered to
the trustee such person’s written acceptance of the office of designated representative or who has
otherwise agreed, through service or similar action, to serve as designated representative following such
person’s appointment to act as a designated representative in the manner described in at least 1 of the
following paragraphs of this subsection:

(1) Express appointment under the terms of a governing instrument as a designated representative or
by reference to this section;

(2) Authorization, appointment, or direction under the terms of a governing instrument to represent or
bind 1 or more beneficiaries in connection with a judicial proceeding or nonjudicial matter, as those
terms are defined in § 3303(e) of this title;

(3) Appointment by 1 or more persons who are expressly authorized under a governing instrument to

appoint a person who is described in paragraph (a)(1) or (2) of this section;

(4) To the extent that a designated representative is not appointed in accordance with paragraphs
(a)(1) through (a)(3) of this section, appointment by the trustor to act as designated representative for 1
or more beneficiaries; provided, however, when a trustor is appointing a designated representative for
purposes of paragraph (b)(2) of this section:

a. The appointed designated representative shall serve in a fiduciary capacity, notwithstanding any

provision to the contrary in the governing instrument;

b. The appointed designated representative must not be related or subordinate to the trustor within
the meaning of § 672(c) of the Internal Revenue Code of 1986126 U.5.C. § 672(c)l, as amended;

and

¢. The trustor, within 30 days of appointment of the designated representative under this
paragraph (a)(4), must provide written notice to the surviving and competent parent or parents or
custodial parent (in cases where 1 parent has sole custody of the beneficiary), or guardian of the

property of the beneficiary who will be represented by the appointed designated representative; or
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(5) To the extent that a designated representative is not appointed in accordance with paragraphs
(a)(1) through (4) of this section, appointment by a beneficiary to act as a designated representative of
such beneficiary.

(b) A designated representative may be appointed under paragraph (a) of this section:
(1) For purposes of representing a beneficiary in accordance with § 3303(d) of this title;

(2) For purposes of representing a minor beneficiary, a beneficiary who is incapacitated, an unborn
beneficiary, or a beneficiary whose identity or location is unknown and not reasonably ascertainable, in

any nonjudicial matter, as such term is defined in § 3303(e) of this title;

(3) With respect to appointment under paragraph (a)(5) of this section, for purposes of representing the

appointing beneficiary, in any nonjudicial matter, as such term is defined in § 3303(e) of this title.

(c) For purposes of paragraphs (b)(2) and (b)(3) of this section, any designated representative then serving
may represent and bind the applicable beneficiary for purposes of any nonjudicial matter, as such term is
defined in § 3303(e) of this title, notwithstanding that the governing instrument does not restrict or eliminate

the right of such beneficiary to be informed of the beneficiary’s interest in the trust.

(d) A designated representative shall be presumed to be a fiduciary. A person who accepts an appointment
as a designated representative of a trust, or acts as a designated representative of a trust under this
section, submits to personal jurisdiction of this State regarding any matter related to the trust. This provision

does not preclude other methods of obtaining jurisdiction over such designated representative of a trust.

History

80 Del, Laws, ¢. 89, § 1; 83 Del. Laws, ¢. 69, § 2.

Annotations

Notes

Revisor's note.

Section 2 of 80 Del. Laws, ¢. 89, provided: “The provisions of this act shall become effective upon enactment and

shall apply to all trusts whenever created.” The act was signed by the Governor on July 10, 2015.

Effect of amendments.
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83 Del. Laws, c. 69, effective June 30, 2021, rewrote (a); added present (b) and (c); redesignated former (b) as (d)
and added the second and third sentences therein.

Research References & Practice Aids

Hierarchy Notes:

12 Del. C. PL V. Ch. 33

Delaware Code Annotated
Copyright © 2022 The State of Delaware All rights reserved.
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Fla. Stal. § 736.0306

Current through the 2021 Regular and First and Second Extraordinary Sessions.

LexisNexis® Florida Annotated Statufes > Title XLIl. Estates and Trusts. (Chs. 731 — 740) > Chapler
736. Florida Trust Code. (§§ 736.0101 — 736.1512) > Part lll. Representation. (§§ 736.0301 —
736.0306)

§ 736.0306. Designated representative.

(1) If specifically nominated in the trust instrument, one or more persons may be designated to represent
and bind a beneficiary and receive any notice, information, accounting, or report. The trust instrument may
also authorize any person or persons, other than a trustee of the trust, to designate one or more persons to

represent and bind a beneficiary and receive any notice, information, accounting, or report.

(2) Except as otherwise provided in this code, a person designated, as provided in subsection (1) may not

represent and bind a beneficiary while that person is serving as trustee.

(3) Except as otherwise provided in this code, a person designated, as provided in subsection (1) may not

represent and bind another beneficiary if the person designated also is a beneficiary, unless:
(a) That person was named by the settlor; or

(b) That person is the beneficiary’s spouse or a grandparent or descendant of a grandparent of the

beneficiary or the beneficiary’s spouse.

(4) No person designated, as provided in subsection (1), is liable to the beneficiary whose interests are
represented, or to anyone claiming through that beneficiary, for any actions or omissions to act made in
good faith.

History

S. 3, ¢ch. 2006-217, eff. July 1, 2007; s. 4, ch. 2009-777, eff. July 1, 2009.

Annotati

Notes

ons
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Amendments.

The 2009 amendment, in (1), substituted “specifically nominated” for “authorized” in the first sentence and added
the second sentence.

Research References & Practice Aids

RESEARCH REFERENCES & PRACTICE AIDS

Florida Statutes references.

Chapter 736. Florida Trust Code, F.5. § 736.0705. Default and mandatory rules.
Treatises

Florida Estates Practice Guide, Chapter 27 Testamentary Trusts, FPart I, Legal Background, § 27.01 Testamentary

Florida Estates Practice Guide, Chapter 27 Testamentary Trusts, Part /. Legal Background, § 27,10 in General.

Fiorida Estates Practice Guide, Chapter 39 Administration of Trust Estates, Part /. Legal Backgrounad, § 39.01 the
New Florida Trust Code (Effective July 1, 2007).

Heckerling Institute on Estate Planning — University of Miami School of Law, Volume 41 The Forty-First Annual
Philip E. Heckerling Institute on Estate Planning, Chapter 1 Recent Developments in Transfer and Income Taxation
of Trusts and Estates and State Trust and Estate Law, P 134 Uniform Trust Code (UTC).

Planning for the Elderly in Florida, Chapter 14 Planning for Incapacity: Property Management, § 14.04 Living Trusts.
Practice Guides

Southeast Transaction Guide, Unit /. Estate Planning, Division 3. Testamentary Trusts and Gifts, § 120.20

Introduction.
FLORIDA BAR PUBLICATIONS
Trust Me; Practical Advice for Drafting Florida Trusts, by Nancy S. Freeman, May, 2009, 83 Fla. Bar J. 20.

Florida Will and Trust Forms Manual, Part IV. Married Persons with Medium to Large Estate, Chapter 401.
Married—U.S. Citizen Spouse A-B Plan—Two Trust, 5. Model 401 Master Alternate and Supplemental Provisions,
ASP-401-151. Judicial and Nonjudicial Reformation of Trusts.
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Florida Will and Trust Forms Manual, Part V1. Model Revocable Living Trust Agreements: Married Persons, Chapter

601. Married—U.S. Citizen Spouse Revocable Declaration of Trust A-B Plan, 5. Model 601 Trust Master Alternate
and Supplemental Provisions, ASP-601-78. Judicial and Nonjudicial Reformation of Trusts.
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760 ILCS 3/307

Statutes current with legislation through P.A. 102-557 and P.A. 102-662 of the 2021 Session of the 102nd

Legislature.

Minois Compiled Statutes Annotated > Chapter 760 TRUSTS AND FIDUCIARIES (§§ 101 —
105/604.3) > lllinois Trust Code (§§ 101 — 9999) > Article 3. Representation (§§ 301 — 307)

760 ILCS 3/307 Designated representative.

(a) If specifically nominated in the trust instrument, one or more individuals with legal capacity may be
designated to represent and bind an individual who is a qualified beneficiary. The trust instrument may also
authorize any person or persons, other than a trustee of the trust, to designate one or more individuals with
legal capacity to represent and bind an individual who is a qualified beneficiary. Any person so nominated

or designated is referred to in this Section as a “designated representative”.
(b) Notwithstanding subsection (a):

(1) A designated representative may not represent and bind a current beneficiary who is age 30 or
older and is not incapacitated.

(2) A designated representative may not represent and bind a qualified beneficiary while the

designated representative is serving as a trustee.

(3) Subject to paragraphs (1) and (2) of this subsection (b), a designated representative may not
represent and bind a qualified beneficiary if the designated representative is also a qualified beneficiary

of the frust, unless:
(A) the designated representative was specifically nominated in the trust instrument; or

(B) the designated representative is the qualified beneficiary’s spouse or a grandparent or

descendant of a grandparent of the qualified beneficiary or of the qualified beneficiary’s spouse.

(c) Each designated representative is a fiduciary of the trust subject to the standards applicable to a trustee
of a trust under applicable law.

(d) In no event may a designated representative be relieved or exonerated from the duty to act, or withhold
from acting, in good faith and as the designated representative reasonably believes is in the best interest of

the represented qualified beneficiary.

History
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Neutral
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Friedrich v. Klaristenield

Supreme Court of New York, Appellate Division, Second Department

June 2, 2021, Decided

2019-04459, (Index No. 523653/18)

Reporter

195 A.D.3d 597 *; 144 N.Y.S.3d 635 **; 2021 N.Y. App. Div. LEXIS 3564 ***; 2021 NY Slip Op 03443 ****; 2021 WL 2213760

[****1] Sarah Friedrich, respondent, v Rifka
Klaristenfeld, etc., appellant.

Notice: THE  LEXIS  PAGINATION OF  THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.
THIS OPINION IS UNCORRECTED AND SUBJECT
TO REVISION BEFORE PUBLICATION IN THE
OFFICIAL REPORTS.

Prior History: Friedrich v. Klaristenfela, 2019 N. Y. Misc.
LEXIS 897 (N.Y. Sup. Ct, Feb. 25, 2019)

Core Terms

lack of standing, cross motion, inter alia, accounting,

grantor, inter vivos trust, irrevocable, appeals

Counsel: [***1] Alexander M. Dudelson, Brooklyn, NY,
for appellant.

Storch Law, P.C., Brooklyn, NY (2vi A. Storch of

counsel), for respondent.

Judges: SYLVIA O. HINDS-RADIX, J.P., FRANCESCA
E. CONNOLLY, ANGELA G. IANNACCI, LINDA
CHRISTOPHER, JJ. HINDS-RADIX, J.P., CONNOLLY,
IANNACCI and CHRISTOPHER, JJ., concur.

Opinion

[*698] [**636] DECISION & ORDER

In an action, inter alia, for an accounting, the defendant
appeals from an order of the Supreme Court, Kings
County (Leon Ruchelsman, J.), dated February 25,
2019. The order, insofar as appealed from, denied that
branch of the defendant's cross motion which was
pursuant to CPLR 3277(a)(3) to dismiss the complaint

for lack of standing.

ORDERED that the order is affirmed

appealed from, with costs.

insofar as

The plaintiff and the defendant are sisters. On
November 25, 2010, their parents, as grantors, and the
defendant, as trustee, established an inter vivos trust of
which the plaintiff is a remainderman (hereinafter the
Trust).

In 2018, the plaintiff, in her capacity as a remainderman
under the Trust, commenced this action against the
defendant, individually and in her capacity as trustee of
the Trust, inter alia, for an accounting of the Trust and
related relief. Subsequently, the defendant cross-
moved, [***2] among other things, pursuant to CPLR

32117(a)(3) to dismiss the complaint for lack of standing.
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195 A.D.3d 597, *598; 144 N.Y.S.3d 635, **636; 2021 N.Y. App. Div. LEXIS 3564, ***2; 2021 NY Slip Op 03443,

****1

In an order dated February 25, 2019, the Supreme
Court, inter alia, denied that branch of the defendant's

cross motion. The defendant appeals.

Contrary to the defendant's contention, the plaintiff has
standing in her capacity as a remainderman to seek an
accounting and related relief with regard to the Trust,
since the Trust is irrevocable, and thus, the plaintiff has
a pecuniary interest therein (see Matter of Paviyak, 139
AD3d 1338, 1339, 32 N.Y.8.3d 750; cf. Matter of Kalik,
117 AD3d 890, §90-5971, 986 N.Y.8.2d 109, Matter of
Malasky, 290 AD2d 631, 632, 736 N.Y.5.2d 157). Even

assuming that the grantor of an irrevocable inter vivos

trust may properly relieve the trustee from accountability
to the remainderman during the grantor's lifetime, the
Trust does not expressly do so (cf Matter of OMalley,
206 Misc 687, 6971-693 [Sup Ct Westchester County],
mod 286 App Div 869, Malter of Central Hanover Bank
& Trust Co. [Momand], 176 Misc 183, 26 N.Y.&2d 924
[Sup Ct. NY County], affd 263 App Div 801, affd 288 NY
608).

Accordingly, the Supreme Court properly denied that
branch of the defendant's cross motion which was
pursuant to CPLR 327117(a)(3) to dismiss the complaint
for lack of standing.

HINDS-RADIX, J.P., CONNOLLY, IANNACCI and
CHRISTOPHER, JJ., concur.
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in re Kassover

Surrogate's Court of New York, Nassau County

June 18, 1984

No Number in Original

Reporter

124 Misc. 2d 630 *; 476 N.Y.S.2d 763 **; 1984 N.Y. Misc. LEXIS 3254 ***

In the Matter of the Accounting of Julius Kassover, as
Trustee of an Inter Vivos Trust, Created by Julius

Kassover, Respondent

Disposition: [***1] Accordingly, the trustee is directed to
file his account within 30 days of the date of the order

following this decision.

Core Terms

accounting, inter vivos trust, gift, rights of a beneficiary,

time to prepare, compulsory, contends, grantor

Case Summary

Procedural Posture
Petitioner, beneficiary of an irrevocable inter vivos trust,

brought a compulsory accounting proceeding.

Overview

The trustee was the grantor of a trust created for the
beneficiary, his daughter. The beneficiary contended
that the settlor wrongfully withdrew moneys from the
trust to pay personal obligations. The beneficiary, as
beneficiary of the irrevocable inter vivos trust, brought a
compulsory accounting proceeding. The trustee filed an
answer, which raised the defense of waiver. The trustee
contended that he and the beneficiaries agreed that the

trust would be administered in an informal manner and

that the settlor would have no duty to account. The
allegation was that such an agreement existed at the
inception of the trust. There was no contention that
there was a release and waiver by the beneficiary at a
subsequent time. The trustee further argued that he
should not be called upon to account for what was
essentially a gift to his children inspired solely by
affection for them. The court found, however, that once
the valid trust was created, accountability had to
inevitably follow as an incident. Accordingly, the court
directed the trustee to file his account within 30 days of

the date of the order following this decision.

Outcome
In a compulsory accounting proceeding brought by the
beneficiary of an irrevocable inter vivos trust, the court

directed the trustee to file his account within 30 days.

LexisNexis® Headnotes

Estate, Gift & Trust Law > ... > Trustees > Duties &

Powers > General Overview

Estate, Gift & Trust Law > Trusts > General

Overview -

Estate, Gift & Trust Law > ... > Private Trusts
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124 Misc. 2d 630, *630; 476 N.Y.S.2d 763, **763; 1984 N.Y. Misc. LEXIS 3254, ***1

Characteristics > Trust Beneficiaries > General

Overview

Estate, Gift & Trust Law > ... > Private Trusts
Characteristics > Trust Beneficiaries > Single

Beneficiaries

Estate, Gift & Trust Law > ... > Private Trusts

Characteristics > Trustees > General Overview
ﬂ{\ﬂ[&] Trustees, Duties & Powers

The settlor of an inter vivos trust may limit the rights of

beneficiaries to compel an accounting.

Business & Corporate Compliance > ... > Estate,

Gift & Trust Law > Trusts > Creation of Trusts

Estate, Gift & Trust Law > ... > Private Trusts

Characteristics > Trustees > General Overview

Estate, Gift & Trust Law > Trusts > General

Overview

Business & Corporate Compliance > ... > Estate,

Gift & Trust Law > Trusts > Trust Administration

Estate, Gift & Trust Law > ... > Trustees > Duties &

Powers > General Overview
HNZ:[;:%;] Trusts, Creation of Trusts

An essential element of a trust is accountability of the
trustee for his administration. Once a valid frust is
created, accountability must inevitably follow as an

incident.

Headnotes/Summary

Headnotes

Trusts -- Accounting -- Grantor as Trustee

A trustee, who is also the grantor of an /infer vivos trust
created for the benefit of his daughter, may be
compelled to render an accounting where the daughter
alleges that he wrongfully withdrew money from the trust
to pay personal obligations, since an essential element
of a trust is accountability of the trustee for his
administration; the instant situation, in which the settlor
is the trustee and asserts that he is accountable only to
himself on the theory that the creating of the trust was
actually the making of a gift which the beneficiary could
not demand be made, and that, therefore, in such a
situation the trustee is only accountable to the grantor,
is the equivalent of a provision in which the trustee is

accountable to no one.

Counsel: Farrell, Fritz, Caemmerer, Cleary, Barnosky &
Armentano for Kathi A. Kassover, petitioner.
Gainsburg, Gottlieb, Levitan & Cole for respondent.
Judges: C. Raymond Radigan, J.

Opinion by: RADIGAN

Opinion

[*630] OPINION OF THE COURT

[*764] This

proceeding commenced by the beneficiary of an

is a compulsory [***2] accounting
irrevocable inter vivos trust. The trustee is the grantor of
a trust created for the benefit of his daughter, the
petitioner. The petitioner contends that the settlor
wrongfully withdrew moneys from the trust to pay

personal obligations.

On December 14, 1983, the court directed a voluntary
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124 Misc. 2d 630, *630; 476 N.Y.S.2d 763, **764; 1984 N.Y. Misc. LEXIS 3254, ***2

accounting to be filed on or before February 8, 1984, or
a compulsory order would issue. On December 16,
1983, the trustee consented to an order directing an
accounting, which accounting would be due on February
8, 1984. The date was then adjourned four times to a
final date of March 14, 1984, at which time the court
directed that an account be filed by April 11, 1984, and
directed a conference on March 21, 1984. On March
24, 1984, the trustee indicated that he needed more

time to prepare an accounting.

At a conference before a law assistant-referee, the
parties stipulated to permit the trustee fo file an answer
to the petition requesting more time to prepare an
[*631] after which the matter would be

submitted for decision

accounting,
to determine whether an

extension would be granted.

The trustee has filed an answer which [***3] raises the
defense of waiver. The trustee contends that he and
the beneficiaries agreed that the ftrust would be
administered in an informal manner and that the settlor
would have no duty to account. The allegation is that
such an agreement existed at the inception of the trust.
There is no contention that there was a release and

waiver by the beneficiary at a subsequent time.

The trustee further argues that he should not be called
upon to account for what is essentially a gift to his

children inspired solely by affection for them.

With respect to testamentary trusts, the law is well
seftled that a provision excusing the fiduciary from
accounting violates public policy and is therefore invalid
( Matter of Brush, 46 Misc 2d 277), because the creator

is dead and unless the beneficiaries have a right to an

accounting there is no one able to enforce the trust.
HN’/[%’E] The settlor of an /infer vivos trust may, however,
limit the rights of beneficiaries to compel an accounting.

The trustee relies on Malter of Ceniral Hanover Bank &

Trust Co, (Momand) (176 Misc 183 affd 263 App Div
807, affd 288 NY 608) in which the court held valid a
provision in an /nfer vivos trust instrument [***4] which
limited the

accounting and required that the trustee be held

rights of beneficiaries to compel an

accountable only to the settlor. In that case the court
observed that: "In nearly all cases * * * the settlor is
making a gift and since the cesiuis have no right to
demand that any gift be made, it would seem that they
can hardly be said to have any [interest] to control the
action of the settlor with respect to exonerating the
trustee for any act performed by him during the lifetime
of the grantor or * * * limiting the number of persons
authorized fo object to the acts of the trustee" (p 186).

However, that case also recognized the difference
between requiring that the trustee account to the settlor
and a situation _where the trustee was not subject to
account to anyone at all ( Matter of Ceniral Hanover
Bank & Trust Co. [Momand], 176 Misc 183, 186, supra,
see, also, Matter of Urari v Uran, 24 Misc 2d 1069). The

court considers a [*632] circumstance in which the

settlor who is the trustee and accountable only to
himself is the equivalent of a provision in which the

trustee is accountable to no one.

_@ygﬁﬁ An essential element of a trust is accountability
of the [***5] trustee for his administration. Once a valid
trust is created accountability must inevitably follow as

an incident (Bogert, Trust & Trustees [2d ed], § 973).

Accordingly, the trustee is directed to file his account
within 30 days of the date of the order following this

decision.

End of Docurnent
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NY CLS SCPA § 2309

Current through 2022 released Chapters 1-12

New York Consolidated Laws Service > Surrogate’s Court Procedure Act (Arts. 1—28) > Article 23
Costs, Allowances and Commissions (§§ 2307 — 2313)

§ 2309. Commissions of trustees, of donees of powers during minority and of
donees of powers in trust under wills of persons dying, or lifetime trusts
established, after August 31, 1956.

1. On the settlement of the account of any trustee or donee of a power in trust under the will of a person
dying after August 31, 1956, or under a lifetime trust established after August 31, 1956, the court must
allow to him or her his or her reasonable and necessary expenses actually paid by him or her and if he or
she be an attorney of this state and shall have rendered legal services in connection with his or her official
duties, such compensation for his or her legal services as shall appear to the court to be just and
reasonable and in addition thereto it must allow to the trustee or donee of a power in trust for his or her
services as trustee or donee of a power in trust a commission from principal or from the property subject to
the power in trust, for paying out all sums of money constituting principal or property subject to the power in

trust at the rate of 1 per cent.

2. In addition to the commission allowed by subdivision 1 hereof a trustee or donee of a power in trust shall

be entitled to annual commissions at the following rates:

(a) $10.50 per $1,000 or major fraction thereof on the first $400,000 of principal or property subject to

the power in trust.

(b) $4.50 per $1,000 or major fraction thereof on the next $600,000 of principal or property subject to

the power in trust.

(c) $3.00 per $1,000 or major fraction thereof on all additional principal or property subject to the power

in trust.

Such annual commissions shall be computed either on the value of the principal of the trust or of the
property subject to the power in trust at the end of the period for which the commissions are payable or,
at the option of the trustee or donee of the power in trust, on the value of the principal of the trust or of
the property subject to the power in trust at the beginning of such period, provided that the option
elected by the trustee or donee of the power in trust for the first period for which such commissions are

payable shall be used during the continuance of the trust or of the power in trust and shall be binding
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on any successor or substitute trustee or trustees, donee or donees. In the case of a trust which prior to
January 1, 1994 computed annual commissions on the basis of a 12 month period (other than a
calendar year), the trustee’s prior election of such 12 month period shall be binding uniess, prior to
January 1, 1995, the trustee makes a new election to compute annual commissions on the basis of a
calendar year either on the value of the principal of the trust at the end of, or at the option of the trustee
at the beginning of, the calendar year for which the commissions were payable, which new election
shall be used during the remaining continuance of the trust and shall be binding on any successor or
substitute trustee or trustees. The computation shall be made on the basis of a 12-month period but the
amount so computed payable to a trustee shall be proportionately reduced or increased for any
payments made in partial distribution of the trust or the receipt of any additional property into the trust
within such period and shall be proportionately reduced in any period for which such commissions are
payable to the trustee if the period is less than 12 months. For the purpose of computing the annual
commissions the value of any principal asset when received by the trust or donee of a power in trust
shall be the presumptive value of the asset at the beginning and end of the period for which such
commissions are payable. kIn computing the value of the principal of the trust or of the property subject
to the power in trust the trustee or donee of the power in trust may use the presumptive value in
respect of any principal asset or may use the actual value of the asset. On the settlement of the
account of the trustee or donee of a power in trust any person interested may dispute the amount of
any commission claimed or retained. The burden of proving that the actual value of any principal asset
or asset subject to the power in trust differs from its presumptive value is upon the trustee or donee of a

power in trust or other person claiming the difference.

3. Unless the will or lifetime trust instrument otherwise explicitly provides the annual commissions allowed
by subdivision 2 shall be payable one-third from the income of the trust or property subject to the power in
trust and two-thirds from the principal of the trust or property subject to the power in trust. However, in the
case of a trust whose definition of income is governed by section 11-2.4 of the estates, powers and trusts
law or a charitable remainder annuity trust or a charitable remainder unitrust, as defined in section six
hundred sixty-four of the Internal Revenue Code of nineteen hundred eighty-six, as amended, such annual
commissions shall be payable from the corpus of any such trust after allowance for the annuity or unitrust

amounts and shall not be payable out of such annuity or unitrust amounts.

4. The commissions allowed by subdivision 2 may be retained by a trustee provided he or she furnishes
annually as of a date no more than 30 days prior to the end of the trust year selected by the trustee, to each
beneficiary currently receiving income, and to any other beneficiary interested in the income and to any
person interested in the principal of the trust who shall make a demand therefor and by a donee of a power
in trust if he or she furnishes annually as of a date no more than 30 days prior to the end of the calendar
year to the beneficiary of the power in trust, a statement showing the principal assets on hand on that date,
and at least annually or more frequently if the trustee or donee of the power in trust so elects, a statement
showing all his or her receipts of income and principal or property subject to the power in trust during the

period with respect to which the statement is rendered including the amount of any commissions retained
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and the basis upon which the commissions were computed. A trustee or donee of a power in trust shall not
be deemed to have waived any commissions by reason of his or her failure to retain them at the time when
he or she becomes entitled thereto; provided however that in the case of a trust commissions payable from
income for any given trust year shall be allowed and retained only from income derived from the trust during
that year and shall not be supplied from income on hand in respect of any other trust year and in the case
of property subject to a power in trust commissions payable from income for any given calendar year shall
be allowed and retained only from income derived from the property during that year and shall not be
supplied from income on hand in respect of any other calendar year. If a beneficiary receiving income does
not desire to be furnished with any such statements his or her advice to the trustee or to the donee of the
power in trust to that effect in writing shall thereafter excuse the trustee or donee of the power in trust from
furnishing such statement to the beneficiary unless and until the beneficiary requests such annual

statements from the trustee or donee of the power in trust.
5.

(a) During the continuance of a trust created solely for public, religious, charitable, scientific, literary,
educational or fraternal uses and during the period of continuance of such a trust after the termination
of a life use or uses the trustee shall be entitied to and may retain commissions from income in an

amount annually equal to 6 per cent of income collected in each year.

(b) In the case of a trust created solely for public, religious, charitable, scientific, literary, educational or

fraternal uses the trustee shall not be entitled to any commission from principal.

(c) Inthe case of such a trust which continues after the termination of the measuring life use or uses
the trustee for the period of the measuring life use or uses shall be entitled to commissions from income
and principal at the rates and according to the terms specified in subdivision 2 and except in respect of
principal paid out to a charity or for charitable uses shall be entitled to a commission for distributing all

sums of principal at the rate specified in subdivision 1.

(a) Subject to section 2313 regarding multiple commissions of executors, trustees, or donees of a
power in trust created under wills of persons dying, or lifetime trusts established, after August 31, 1993,
if the gross value of the principal of the trust or of the property subject to the power in trust accounted
for amounts to $400,000 or more and there is more than 1 trustee or donee each trustee or donee is
entitled to the full compensation for paying out principal allowed herein to a sole trustee or donee
unless there are more than 3, in which case the compensation to which 3 would be entitled must be
apportioned among the trustees or donees of the power in trust according to the services rendered by
them respectively unless they shall have agreed in writing among themselves to a different
apportionment which, however, shall not provide for more than one full commission for any one of
them. If the gross value of the principal of the trust or of the property subject to the power in trust

accounted for is:
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(i) less than $100,000 and there is more than 1 trustee or donee of the power in trust, the full
compensation for paying out principal allowed herein to a sole trustee or donee of the power in trust

must be apportioned among them according to the services rendered by them respectively, or

(i) $100,000 or more but less than $400,000, each trustee or donee of the power in trust is entitled
to the full compensation for paying out principal allowed herein to a sole trustee or donee of the
power in trust unless there are more than 2 trustees or donees of the power in trust in which case
the full compensation for paying out principal allowed herein to 2 trustees or donees of a power of
trust must be apportioned among them according to the services rendered by them respectively,
unless the trustees or donees of the power in trust shall have agreed in writing between or among
themselves to a different apportionment which, however, shall not provide for more than one full

commission for any one of them.

(b) Subject to section 2313 regarding multiple commissions of executors, trustees, or donees of a
power in trust created under wills of persons dying, or lifetime trusts established, after August 31, 1993,
if the value of the principal of the trust or of the property subject to the power in trust for the purpose of
computing the annual commissions allowed by subdivision 2 amounts to $400,000 or more and there is
more than one trustee or donee of a power in trust each trustee or donee of a power in trust is entitled
to the full annual commission allowed herein to a sole trustee or donee of a power in trust unless there
are more than 3, in which case the annual commissions to which 3 would be entitled must be
apportioned among the trustees or donees of the power in trust according to the services rendered by
them respectively unless the trustees or donees of the power in trust shall have agreed in writing
among themselves to a different apportionment which, however, shall not provide for more than one full
annual commission for any one of them. If the value of the principal of the trust or of the property
subject to the power in trust for the purpose of computing the annual commission allowed by

subdivision 2 amounts to:

(i) less than $100,000 and there is more than 1 trustee or donee of the power in trust, the annual
commission allowed herein to a sole trustee or donee of a power in trust must be apportioned
among the trustees or donees of the power in trust according to the services rendered by them

respectively, or

(i) $100,000 or more but less than $400,000, each trustee or donee of the power in trust is entitled
to the full annual commission allowed herein to a sole trustee or donee of a power in trust unless
there are more than 2 trustees or donees of the power in trust in which case the full annual
commissions allowed herein to 2 trustees or donees of a power in trust must be apportioned among
them according to the services rendered by them respectively, unless the trustees or donees of the
power in trust shall have agreed in writing between or among themselves to a different
apportionment which, however, shall not provide for more than one full annual commission for any
one of them. However, if from a trust or from property subject to a power in trust having a value of

$400,000 or more, or if from a trust or from property subject to a power in trust having a value of
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$100,000, or more but less than $400,000, as the case may be, at the beginning of a trust year or
of the calendar year any payments in partial distribution of the trust or of the property subject to the
power in trust shall be made during the trust or calendar year so as to reduce the trust or the
property subject to the power in trust to a value of less than $400,000 or $100,000, as the case
may be, at the end of the trust or calendar year, then the annual commissions allowed herein shall,
on a proportionate basis, be those allowed to trustees of a trust or to donees of a power in trust
over property having a value of $400,000 or more, or of a trust or to donees of a power in trust over
property having a value of $100,000 or more but less than $400,000, as the case may be, for the
petiod from the beginning of the trust or calendar year to the date of the distribution and shall, on a
proportionate basis, be those allowed to trustees of a trust or to donees of a power in trust over
property having a value of either $100,000 or more but less than $400,000 or less than $100,000,
as the case may be, for the remainder of the trust or calendar year and the part of such
commissions payable from principal and computed from the beginning of the trust or calendar year
to the date of distribution shall be charged ratably to the property remaining in the trust or still
subject to the power in trust after such distribution and to the property distributed from the trust or
to the beneficiary of the power in trust on the basis of their respective values. Further, if during a
trust or calendar year additional property shall be received into a trust which had a value of less
than $100,000 or by a donee of a power in trust the property subject to which had a value of less
than $100,000, or into a trust which had a value of $100,000 or more but less than $400,000 or by
a donee of a power in trust the property subject to which had a value of $100,000 or more but less
than $400,000, as the case may be, at the beginning of the trust year or calendar year, so that
because of the additional property the trust or the property subject to the power in trust has a value
of $100,000 or more but less than $400,000, or of $400,000 or more, as the case may be, at the
end of the trust or calendar year, then the annual commissions allowed herein to the trustee or to
the donee of the power in trust shall, on a proportionate basis, be those allowed to trustees of a
trust or to donees of a power in trust over property having a value of less than $100,000, or to
trustees of a trust or to donees of a power in trust over property having a value of $100,000 or more
but less than $400,000, as the case may be, for the period from the beginning of the trust or
calendar year to the date of the receipt of the additional property and shall, on a proportionate
basis, be those allowed to trustees of a trust or to donees of a power in trust over property having a
value of $100,000 or more but less than $400,000, or to trustees of a trust or to donees of a power
in trust over property having $400,000 or more, as the case may be, for the remainder of the trust

or calendar year.

(c) Notwithstanding any provision of paragraphs (a) and (b) of this subdivision to the contrary, if during
the continuance of a trust not measured at any time directly or indirectly by a life or lives or during the
continuance of a trust after the termination of the measuring life or lives, the annual income of the trust
amounts to $4,000 or more and there is more than 1 trustee, each trustee is entitled to the full

commissions allowed under subdivision 5 to a sole trustee unless there are more than 2, in which case
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the commissions to which 2 trustees would be entitled must be apportioned among the trustees
according to the services rendered by them respectively unless they shall have agreed in writing
among themselves to a different apportionment which, however, shall not provide for more than one full
commission to any one of them. If the annual income of the trust amounts to less than $4,000 and there
is more than 1 trustee the commissions to which a sole trustee would be entitled under subdivision 5
must be apportioned among the trustees according to the services rendered by them respectively

unless they shall have agreed in writing among themselves to a different apportionment.

7. Where a trustee or donee of a power in trust is for any reason entitled or required to collect the rents of
and manage real property the net amount of rents collected and not the gross amount shall be used in
making computation of commissions allowed by subdivision 5 and in addition to the commissions herein
provided he or she shall be allowed and may retain for such services 6 percent of the gross rents collected,
but there shall be only one such additional commission regardless of the number of trustees or donees of
the power in trust. If there are 2 or more trustees or donees of the power in trust the additional commission
herein provided for must be apportioned among them according to the services rendered by them

respectively unless they shall have agreed in writing among themselves to a different apportionment.

8. If a frustee or donee of a power in trust is either authorized or required by the terms of the will to
accumulate income for any purpose permitted by law he or she shall be entitled to commissions from the
income so accumulated, including income derived from the investment of such accumulated income, at the
rate of 2 percent of the first $2,500 of such income distributed during the administration of the trust and 1
percent of all such income distributed in excess of $2,500 and he or she may retain such commissions at
the time or times such income is distributed.

9. The value of any property to be determined in such manner as directed by the court and the increment
thereof received, distributed or delivered, shall be considered as money in making computation of
commissions. Whenever any portion of the dividends, interests or rents payable to a trustee or to a donee
of a power in trust is required by any law of the United States or other governmental unit to be withheld by
the person paying it for income tax purposes, the amount so withheld shall be deemed to have been
collected.

10. Where the will provides a specific compensation for a trustee or for a donee of a power in trust he or

she is not entitled to any other allowances for his or her services.

11. For the purposes of this section, the term “trustee” shall mean any trustee who is not a corporate
trustee and the term “donee of a power in trust” shall mean any such donee including a donee of a power
during minority who is not a corporate fiduciary provided, however, that as used in subdivision 6 of this
section, the term trustee shall include a corporate trustee and further provided that the term “property

subject to the power in trust” shall include property subject to a power during minority.

History
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Add, L. 1966, ch 953, eff Sept 1, 1967; amd, L 1969, ch 1050, § 3; L 1976, ch 303, §§ 2, 3; L 1977, ch 180, § 1; L
1980, ch 503, § 36, eff June 24, 1980; L 1984, ch 936, §§ 5-7; L 7997, ch 245, §§ 3, 4, eff July 1, 1991; L 7993, ch
574, § 57, eff Jan 1, 1994; L 1993, ch 640, § 2, L 1993, ch 654, § 2, eff Aug 4, 1993; L 2007, ch 243, § 7, eff Jan 1,
2002; L 2018, ch 601, § 4, effective January 1, 2020.

Annotations

Notes

Editor's Notes:
Laws 1984, ch 936, § 12, provides as follows:

§ 12. This act shall take effect immediately, and shall apply to any trust whether in existence on or after the effective
date of this act provided, however, nothing contained in this act shall be deemed to change, alter, reduce, eliminate
or otherwise affect the right of any trustee to any receiving or paying commission or annual commission which such
trustee has earned or is entitled to claim or be paid immediately prior to the effective date of this act and further
provided however that an individual trustee shall continue to receive commissions in the manner provided for an
individual trustee under sections twenty-three hundred eight and twenty-three hundred nine of the surrogate’s court
procedure act, as the case may be, in effect immediately before the effective date of this act until the end of the

then current trust year, and thereafter, at the rates then in effect under such sections.

Laws 1991, ch 245, § 6, eff July 1, 1991, provides as follows:

§ 6. This act shall take effect immediately, and shall apply to any trust whether in existence on or after the effective
date of this act provided, however, nothing contained in this act shall be deemed to change, alter, reduce, eliminate
or otherwise affect the right of any trustee to any receiving or paying commission or annual commission which such
trustee has earned or is entitled to claim or be paid immediately prior to the effective date of this act and further
provided, however, that an individual trustee shall continue to receive commissions in the manner provided for an

individual trustee under sections 2308 and 2308 of the surrogate’s courl procedure act, as the case may be, in

effect immediately before the effective date of this act until the end of the then current trust year, and thereafter, at

the rates then in effect under such sections.

Laws 2018, ch 601, § 7, eff January 1, 2020, provides:

§ 7. This act shall take effect on the first of January next succeeding the date on which it shall have become a law.

Earlier Statutes:
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Earlier statutes: SCA § 285-b.
Revision Notes:

Surr Ct Act § 285-b with minor changes in phraseology and the conformance of the language of subdivision 7 of this
and the preceding section. The language of subdivision 5 has been substituted for “not measured at any time

directly or indirectly by a life or lives” to insure that this provision does not apply to the “so-called Clifford Trust.”

As to annual statement see Report No. 7.11B, Legis Doc (1964) No. 19, pp. 691-712 and the supplement to same.
Legis Doc (1965) No. 19, pp. 128-134.

Amendment Notes

The 2019 amendment by ch 601, § 4, rewrote the section.

Commentary

Committee Comments
2019 Recommendations of the Surrogate’s Court Advisory Committee:

The Committee recommends an amendment to the SCPA to create rules governing the commissions of donees of
powers in trust, including donees of powers during minority, identical to the existing rules governing commissions of

trustees.

The concept of a “power in trust” is long established in New York law and were given great importance by the
Revised Statutes enacted in 1829-1830. Under those statutes, trusts could be created for only limited purposes and
failed attempts to create trusts created instead powers in trust in the purported trustees. Current law in ££7L 70-
3.1¢b) refers to “a power during minority to manage property vested in an infant” as one of the powers which is not a
power of appointment but to which the provisions of Article 10 generally apply. Such a donee is included in the
definition of “fiduciary” in the EPTL ( £P7L 2-7.7) and in the SCPA (103(21)) (both referring to “donee of a power

during minority”).

It is clear, however, that donees of a power in trust are not limited to donees holding the power during the minority

of the beneficiary. Although the express statutory references to powers in trust refer only to powers to manage

powers except as modified by Article 10, the statement by the Bennett Commission that this provision does not
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invalidate other powers not specifically mentioned 1, and case law 2 clearly indicate that a power in trust to manage

property vested in an incapacitated person does exist under New York law.

The question of compensation of such donees of the various powers to manage property belonging to others is not

clearly answered by our statutes. Matfer of Chase Manbhattan Bank (Golding) 3 authorized advance payment of

court did suggest that commissions would more appropriately be calculated under SCPA 2308 and 2309, which

govern commissions of trustees. Today SCPA 2372 governing the commissions of corporate trustees would be

relevant to the compensation of corporate donees.

The amendments to the SCPA make the provisions applicable to trustees’ commissions applicable to all donees of
powers to manage property whether during minority or vested in an incapacitated person or of any other sort, with
one exception. Under New York law, a failed attempt to appoint by will an individual to be the guardian of the
property of an infant result in the nominated person being a donee of a power to manage property during minority.
Under SCPA 1774, this donee “has all the rights and duties of a guardian and shall be entitled to receive the
commissions allowed to a guardian.” Donees governed by SCPA 7774 are excluded from the changes made by

this proposal.

The specific sections of the SCPA to be amended are 2308, 2309, and 2312 governing trustees’ commissions, thus
codifying Chase Manhattan Bank (Golding) and extending its holding to other donees of a powers in trust, and 2313
dealing with multiple commissions of executors or trustees under wills and lifetime trusts established after August
31, 1993.4

The amendments to SCPA 2308, 2309, and 23712 use the language “donee of a power to in trust” in order to

make sure that every sort of power in trust that could still exist under the common law is included in the new

provisions. Each section has also been amended to make it clear that the new language includes donees of powers

14th Report of Temporary State Comm. on Modernization, Revision and Simplification of Law of Estates, Fourth Report, N.Y.
Legis. Doc., 1965, No. 19, at 24.

2 See Matter of Schaper, 151 Misc.2d 923, 674 N.Y.8.2d 137 (Sur. Ct. New York County 1991).

3 129 Misc.2d 952, 494 N.Y.8.2d 660 (Sur. Ct. New York County 1985).

4The proposed amendments deal only with the computation of commissions and do not deal with the question of jurisdiction
over donees of powers created in lifetime trusts that was at the heart of the question in Matter of Chase Manhattan Bank
(Golding). Codifying that part of the holding requires changing the phrase “from which his letters issued” with the phrase “the
court having jurisdiction over the estate or trust” in  SCPA 2011 which, as the opinion in Matter of Chase Manhattan Bank
(Golding) points out, is the meaning of the phrase under CPLR 8005. Such an amendment is beyond the remit of this project.
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during minority. The phrase “donee of a power in trust’ has been added to every reference to “trustee” except in
those provisions dealing with trustees of charitable trusts and those providing for the transition from the previous
rules governing commissions. Because donees of a power in trust will be entitled to trustees’ commissions only
from the enactment of these amendments, the transition rules are not relevant. The term “property subject to the
power in trust” has been used as the equivalent of “trust property” and the term “calendar year” has been added to
references to “trust year” because the property subject to the power does indeed belong to the beneficiary of the
power, the items of income and deduction attributable to it would be included in the beneficiary's gross income
reported on form 1040 and the tax year would indeed be the calendar year. Finally, consideration should be given
to making the amendments applicable to donees of powers during minority and of other powers in trust effective on

January 1 of the year following their enactment, thus making transition rules unnecessary.

Notes to Decisions

1.Generally

2.Procedural issues

3.Applicability; entitlement to statutory commissions
4.Calculating and allocating annual commissions
5.Particular types of commissions

6.Denial of commissions

7.Double commissions to trustee-executor

8.Under former Surrogate’s Court Act § 285-b

1. Generally

Fees awarded to executor-attorney for legal services rendered by him in settling claim based on promissory note
held by estate should be determined on a quantum meruit basis, and award would be reversed for new hearing
where record did not include a sufficient description of the services or contain sufficient evidence as to the value of
such services to enable court to determine its reasonableness. /n re Estate of Wilkinson, 41 A.D.2d 1024, 343
N.Y.S.2d 959, 1973 N.Y. App. Div. LEXIS 4387 (N.Y. App. Div. 4th Dep't 1973).

In proceeding for final accountings of testamentary and inter vivos trusts established by decedent, where surrogate
reopened decedent’s estate which had been administered by 2 trustees who were also named executors, it was

error to order trustee to forfeit all of her commissions because of her passive role with respect to trust investments,
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since almost 90 percent of commission was received by her in her capacity as executrix between time of decedent’s
death and settlement of estate, and that amount was now beyond retrieval by beneficiaries; only balance plus
trustee’s commission was subject to forfeiture. /n re Goldstick, 177 A.D.2d 225, 587 N.Y.5.2d 165, 1992 N.Y. App.
Div. LEXIS 2913 (N.Y. App. Div. 1st Dep't), app. denied, 783 A.D.2d 684, 586 N.Y.S.2d 490, 1992 N.Y. App. Div.
LEXIS 9465 (N.Y. App. Div. 1st Dep’t 1992), modified, 783 A.D.2d 684, 586 N.Y.8.2d 490, 1992 N.Y. App. Div.
LEXIS 9467 (N.Y. App. Div. 1st Dep't 1992).

Trustee was entitled to annual commission on income only where trust was to continue for a period of 20 years,
during which the income was to be used for a specified charitable purpose, and upon termination of the trust the
principal was to be distributed to the charitable organization on condition that it execute an agreement providing for
the continuance of the charitable activity, and if the agreement was not executed, the principal was to be paid to
another named charity. /n re Durland's Will, 64 Misc. 2d 810, 315 N.Y.5.2d 1071 (1970).

Surcharge on commissions of testamentary trustee for use as payment for services of expert witness for correcting
errors in trustee’s account would not be permitted since no authority existed for allowance of such diversion of
funds. /1 re Esiate of Herrmann, 1471 Misc. 2d 214, 533 N.Y.5.2d 236 (N. Y. Sur. Ct. 1958).

Surrogate court abused its discretion in disallowing fees paid for professional accounting services rendered on
behalf of the trust because under the circumstances presented, the professional accounting services incurred by
the trust over the span of six years in the total sum of $15,059.67 were both reasonable and necessary in the
administration of the trust. Matfer of The Pelition for Jud. Setflement of The Account of Michele M. FPaviyak, 139
AD.3d 1338, 32 N.Y.8.3d 750, 2016 N.Y._App. Div. LEXIS 3483 (N.Y. App. Div. 4th Dep't 2076).

Court approved application by attorney co-trustee of supplemental needs trust for approval of annual commissions
of $78.75 for each trustee, and payment of disbursements of $172.85 for duplicating, postage, facsimile
transmission and local transportation expenses, as such amounts were reasonable, fair, just and proper. Perez v
Rodino, 184 Misc. 2d 855, 710 N.Y.8.2d 770, 2000 N.Y. Misc. LEXIS 237 (N.Y. Sup. Ct. 2000).

2. Procedural issues

Trustee’s motion for payment of interest on unpaid commissions was properly denied where it was made in
equitable proceeding to remove trustees, and thus issue of whether to award interest was within Surrogate Court’s
discretion; application for interest was not action to recover damages for breach of contract. Carvel/ v Davis, 255
A.D.2d 315 679 N.Y.5.2d 644, 1998 N.Y. App. Div. LEXIS 11566 (N.Y. App. Div. 2d Dep't 1998).

Proceeding to review unreasonableness of compensation of corporate trustee will be entertained as
nonenumerated miscellaneous proceeding pursuant to SCFA § 2774, notwithstanding that corporate cotrustee
claims statutory commissions under SCPA § 2309 rather than reasonable commissions under § 2312 since, if

petition is dismissed, petitioner will be relegated to statutory remedy of compelling account, proceeding that is
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unnecessary when only issue is valuation of trust asset for commission purposes. /n re Estate of Babcock, 129
Misc. 2d 367, 493 N.Y.85.2d 91, 1985 N.Y. Misc. LEXIS 3070 (N. Y. Sur. Cl. 1985).

3. Applicability; entitlement to statutory commissions

Where decedent’s will provided that “all laws referred to in this Will shall, unless otherwise indicated, refer to said
laws as they exist at the time of my death,” trustees of the testamentary trust established by the will improperly took
commissions at an unlawful rate when they applied new rates of annual commissions prospectively each time the
legislature increased the rates; accordingly, the matter is remitted for a determination as to the surcharge to be
imposed with respect to the excessive commissions. /11 re Miller, 99 A.D.2d 780, 471 N.Y.5.2d 877, 1984 N.Y. App.
Div. LEXIS 17165 (N.Y. App. Div. 2d Dep't 1984).

Surrogate’s Court did not abuse its discretion in calculating the guardian’s commission after consulting N.Y. Surr.
Ct. Proc. Act Law § 2309, regarding trustee commission, even though the guardian was only briefly a co-trustee, as

N.Y. Mental Hyg. Law § 81.29 specifically recognized that the trustee commission statute could be used for

guidance in computing compensation for guardians and the co-trustee failed to raise the argument in the
Surrogate’s Court that it was improper to consider the trustee commission statute in determining the guardian’s
compensation. Louwjs BB. v Richard BB. (In re Tiust Created by Rose BB.), 303 A.D.2d 873, 757 N. Y.&5.2d 132,
2003 N.Y. App. Div. LEXIS 2490 (N.Y. App. Div. 3d Dep't 2003).

Beneficiaries’ claim that a trustee was not entitled to annual commissions pursuant to ALY, Surr. Cf Proc. Act §

2309(2) because he failed to render the annual statements required by § 2309(4) was unavailing with respect to the
two-thirds of the commission payable from principal. Matter of Lasdon, 105 A.0.3d 499, 963 N.Y¥.5.2d 99, 2013 N. Y.
App. Div. LEXIS 2416 (N.Y. App. Div. st Dep't), app. denied, 22 N.Y.3d 856, 980 N.Y.5.2d 920, 3 N.E.3d 1168,
2013 N.Y. LEXIS 3223 (N.Y. 2013).

Surrogate properly granted a trustee’s request for commissions for the year 2005 because the nature of the
trustee’s misconduct, both during 2005 and afterwards, did not warrant denial of an annual commission for 2005,
and there was no evidence that the trust suffered any significant loss due to the trustee’s actions. Matter of Gregory
Stewart Trust, 108 A.D.3d 4671, 969 N.Y.8.2d 458, 2013 N.Y. App. Div. LEXIS 5207 (N.Y. App. Div. st Dep’t),
recalled, vacated, sub. op., 709 A.D.3d 755, 974 N.Y.8.2d 11, 2013 N.Y. App. Div. LEXIS 6034 (N.Y. App. Div. 1st
Dep't 2013).

Trustee was entitied to a commission for two-thirds of the last year of her service because there was no evidence
that the trust suffered any significant loss due to her actions, denying her a commission would serve only as
punishment, and the nature of her misconduct did not warrant denial of an annual commission. Matfer of Gregory
Stewart Trust. 109 A.D.3d 755, 974 N.Y.S.2d 11, 2013 N.Y. App. Div. LEXIS 6034 (N.Y. App. Div. 1st Dep't 2013).

A trustee of a nominal trust with additional loan funding designed to permit a high income tax payer to shift

investment income to a near relative in a lower tax bracket without suffering any gift tax would not be permitted to
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charge a 1 percent paying-out commission against the principal sum loaned, since the loaned funds would not
constitute principal within the meaning of SCPA § 2309(7) in that title to the loaned funds remained with the lender,
vested in no future estate, and, in due course, the funds would be repayable to the lender or his estate. /n re
Manasen, 117 Misc. 2d 229, 457 N.Y.8.2d 720, 1982 N.Y. Misc. LEXIS 4046 (N.Y._ Sup. Ct. 1952).

to post-1956 trusts, where testator created trust in will for his wife and one for his children, and also gave his wife,
life income beneficiary, right to appoint principal of her trust either outright or in further trust to their children, and
where wife died in 1980 and exercised her power of appointment, appointing principal in further trust for life of
children, and designating trustee of her trust as trustee for children’s subtrusts, since, by giving wife power to
appoint principal of her trust either outright or in further and thus different trust, testator in effect amended earlier
part of trust provision which provided for pour-over of principal to subtrusts for children; thus, paying out
commissions were allowed to trustee of donor's trust for distribution of principal to itself as trustee of new trusts
created by donee in exercise over testamentary power of appointment. /n re Esiate of Lynch, 129 Misc. 2d 679, 493
N.Y.85.2d 742, 1985 N.Y. Misc. LEXIS 3081 (N.Y. Sur. Ct. 1985).

Bank was entitled to commission on its payment of principal from testamentary trust to itself as trustee of inter vivos
trust: whenever 2 distinct trusts are created by separate instruments under which trustees in each trust must
separately account, allowance of commission on paying principal to second trust is proper, and coincidence of
néming same bank as trustee of both trusts cannot be construed as continuance or merger of second trust into first.
In re Steen, 133 Misc. 2d 121, 506 N.Y.8.2d 640, 1986 N.Y. Misc. LEXIS 2978 (N.Y. Sur. CL _1956).

Guardian, who was on notice that her compensation would be determined under CLS SCFA §§ 2307 and 2309,

improperly reimbursed herself from incapacitated person’s estate for disbursements for routine, incidental expenses

incurred as guardian (fax transmissions, photocopies, clerical service to perform court filings, local telephone
charges, and transportation costs for travel to and from court, court examiner's office and nursing home where
incapacitated person resided) without court order. /11 re Bomba, 180 Misc. 2d 977, 694 N.Y.5.2d 567, 1999 N.Y.
Misc. LEXIS 236 (N.Y. Sup. Ct _1999).

Surrogate properly determined that N.Y, Surr. Ct Proc. Act § 2308, not .Y, Surr. Ct Froc. Act § 2309, prescribed

the proper rate of commissions payable to a co-trustee; the former statute applied to lifetime trusts created on or

before August 31, 1956, and here the trust was created on December 28, 1938. Matter of Manufacturers & Traders
Trust Co., 66 A.D.3d 1377, 886 N.Y.S.2d 529, 2009 N.Y. App. Div. LEXIS 7127 (N.Y. App. Div. 4th Dep't 2009).

4. Calculating and allocating annual commissions

Testator’s direction (that trustee accumulate income and, after paying taxes, charges and trust expenses, pay net
income remaining to testator’s wife) did not constitute requisite clear and unmistakable direction that payment of

trustee’s annual commissions be allocated differently than permitted by statute in effect when will was executed
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(CLS SCPA § 2309 former (3)), which provided that annual commissions were to be paid %2 from income and %2
from principal unless will “explicitly” provided otherwise. /1 re Estate of Saxion, 278 A.D.2d 85, 640 N.Y.5.2d 267,
1996 N.Y. App. Div. LEXIS 2790 (N.Y. App. Div. 3d Dep't 1996}, app. dismissed, 245 A.D.2d 733, 665 N.Y.8.2d
742, 1997 N.Y. App. Div. LEXIS 12951 (N.Y_ App. Div. 3d Dep’t 1997).

Where trustee charged all annual commissions to trust income from 1985 until death of life income beneficiary in
1993 in contravention of applicable statutory scheme which provided that annual commissions were to be paid %
from income and Y from principal unless will “explicitly” stated otherwise, trustee was properly ordered to
immediately pay all accumulated income earned through last quarter of 1992 to estate of life income beneficiary
absent showing that income withheld by trustee was done to meet present or anticipated expenses. /1 re Estate of
Saxton, 219 A.D.2d 85, 640 N.Y.5.2d 287, 1996 N.Y. App. Div. LEXIS 2790 (N.Y. App. Div. 3d Dep't 1996), app.
dismissed, 245 A.D.2d 733, 665 N.Y.5.2d 742, 1997 N.Y. App. Div. LEXIS 12957 (N.Y. App. Div. 3d Dep’t 1997).

compensate guardian for “customary” services he performed over 3 % -year period where all of guardianship
services related to incapacitated person’s extremely complicated healthcare arrangements, including placement
and facilities in New York, as well as in Connecticut and Massachusetts, guardian was exposed to excessive and
inappropriate harassing contacts by incapacitated person’s brother and mother, and evidence supported guardian’s
contention that his guardianship position required “virtual daily” involvement during relevant time period. /n s
Arnold 70" 256 A.D.2d 764, 681 N.Y.8.2d 627, 1998 N.Y. App. Div. LEXIS 13299 (N.Y. App. Div. 3d Dep't 1998).

In proceeding to determine trustees’ commissions for 21-year period, court would apply all presumptions as to value
of trust assets for years in question against trustees and in favor of beneficiaries, where trustees failed to compute
commission annually as envisioned by CLS SCPA § 2309, accordingly, value of principal assets for each year was
deemed to be lowest known actual value for years in question (except for final year, for which actual value was
known), and principal commissions were computed using actual annual commission rates. /11 re Estate of Picker,
137 Misc. 2d 187, 520 N.Y.S.2d 137, 1987 N.Y. Misc. LEXIS 2667 (N.Y. Sur. Ct. 1987).

Orders confirming the reports of a court examiner were amended because M. Y. Surr. Ct. Proc. Act § 2309 provided

that, in the event of three or more trustees, two full commissions would be apportioned among the trustees, and the
co-trustees agreed that two of them would split one full commission and the other would receive a full commission;
however, the co-trustees were restrained from collecting additional compensation that would be realized through
such amendments. Matter of Martin, 957 N.Y.8.2d 608, 38 Misc. 3d 895, 2012 N.Y. Misc. LEXIS 5845 (N.Y. Sup.

Orders confirming the reports of a court examiner were amended because N.Y. Surr. CL Froc. Act § 2309 provided

that, in the event of three or more trustees, two full commissions would be apportioned among the trustees, and the
co-trustees agreed that two of them would split one full commission and the other would receive a full commission;

however, the co-trustees were restrained from collecting additional compensation that would be realized through
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such amendments. Matier of Martin, 957 N.Y.8.2d 608, 38 Misc. 3d 895, 2012 N. Y. Misc. LEXIS 6845 (N.Y. Sup.
Ct 20712).

5. Particular types of commissions

Trustee was not entitled to commissions on unsold real property. /n re Estate of Saphir, 73 Misc. 2d 907, 343
NY.82d 20, 1973 N.Y. Misc. LEXIS 7999 (N.Y. Sur. Ct. 1873).

Examination of tenant’s monthly report of sales and collection of additional rent are not services constituting

commissions. /7 re Will of Hall 74 Misc. 20 996, 346 N.Y.8.2d 686, 1973 N.Y. Misc. LEXIS 1749 (N.Y. Sur. CL.
1973).

Where will provided that if testatrix's daughter, who was to be beneficiary of trust, died prior to liquidation of
specified assets, trust was to continue for period not to exceed 5 years during which trust property was to be
liquidated and trustee was to distribute proceeds directly to charities and daughter predeceased testatrix, only trust
created was solely for charitable uses, and trustee was entitled to commissions as calculated for charitable trust
pursuant to SCFPA 2309, subd 5. in re Will of Hali, 74 Misc. 2d 996, 346 N.Y.5.2d 686, 1973 N.Y. Misc. LEXIS 1749
(NY. Sur. Ct_1973).

Where testatrix’ husband’s will granted testatrix general testamentary power of appointment over principal of trust
and testatrix exercised power by appointing property in further trust for grandchildren with great grandchildren as
remaindermen, and appointed same trustees, trustees were entitled to commissions for paying out property from
original trust into that created by testatrix. /7 re Will of Smith, 79 Misc. 2d 105, 359 N.Y.8.2d 209, 1974 N.Y. Misc.
LEXIS 1594 (N.Y. Sur. Ot 1974).

Trustees of donor of power of appointment are invariably entitled to pay-out commissions whenever donee has
exercised power whether general or special to appoint in further trust, notwithstanding contention that “relation
back” doctrine would bar such commissions. /1 re Will of Smith, 78 Misc. 2d 105, 3569 N.Y.S.2d 209, 1974 N.Y.
Misc. LEXIS 1594 (N.Y. Sur. CL_1974).

Where decedent's wife, income beneficiary under marital trust, although she purported to exercise power of
appointment given her under such trust, created no new trust but merely reaffirmed provisions of donor’s will and
residuary trust, trustees of marital trust were not entitled to payout commission. /n re Cox, 85 Misc. 2d 686, 380
N.Y.8.2d 664, 1976 N.Y. Misc. LEXIS 2042 (N.Y. Sur. CL._1976).

Surviving trustee of estate of donor of special power of appointment was entitled to commissions for “paying out”
appointive property to itself and cotrustee, who had been appointed by donor’s son, as trustees under will of son,

the donee of such power who, after certain bequests, directed that balance of testamentary trust property be
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continued in further trust for benefit of his wife and daughter. Estate of Wing, 86 Misc. 2d 922, 383 N.Y.5.2d 154,
1976 N.Y. Misc. LEXIS 2644 (N.Y. Sur. Ct 1976).

6. Denial of commissions

Surrogate properly denied any commission to testamentary trustees given abundant evidence of their gross
negligence and bad faith in stewardship of trust, including failure to keep accurate records, making of excess and
unwarranted expenditure of funds, delay in winding up estate, and failure to timely turn over trust assets to
successor trustee. /7 re Fstaie of Acker, 128 A.D.2d 867, 513 N.Y.S8.2d 786, 1987 N.Y._ App. Div. LEXIS 44545
(N.Y_ App. Div. 2d Dept 1987).

Supreme Court has no discretion to deny trustee commissions under CLS SCPA § 2309. In re Amold 0", 279
AD2d 774, 719 N.Y.S.2d 174, 2001 N.Y. App. Div. LEXIS 277 (N.Y. App. Div. 3d Dep 't 2007).

Executor was not entitled to trustee commissions under N. Y. Surr. Ct Proc. Act § 2309 because the trust at issue
terminated with the death of the decedent’s widow. Matter of Rubinstein, 72 A.D.3d 692, 901 N.Y.8.2d 63, 2010
N.Y. App. Div. LEXIS 2885 (N.Y. App. Div. 2d Dep't 2010).

Surrogate court abused its discretion by directing a trustee to forfeit its commissions and by awarding prejudgment
interest on those commissions because the surrogate court rejected the claim of the settlor's surviving sons that the
trustee acted in its own self-interest or was disloyal to the beneficiaries; because there was no evidence of
malfeasance or significant misfeasance, the award to the sons of the trustee's commissions constituted an
additional penalty to the trustee. Matter of JP Morgan Chase Bank, NA., 133 A.D.3d 1292, 20 N.Y.8.3d 499, 2075
N.Y. App. Div. LEXIS 8689 (N.Y. App. Div. 4th Dept 2015), app. denied, 27 N.Y.3d 901, 57 N.E.3d 563, 32
N.Y.8.3d 62, 2016 N.Y. LEXIS 413 (N.Y. 2016).

Neither of the executors were allowed commissions where their conduct in administering the estate was
characterized as poor apparently not having the best interests of the estate or the decedent in mind. /7 re /sraels
Estate, 64 Misc. 2d 1035, 315 N.Y.5.2d 453, 1970 N.Y. Misc. LEXIS 1222 (N Y. Sur. Ct. 1970).

Pursuant to the court’s authority under A.Y. Surr. Ct Proc, Act §§ 2205, 2309, and 2312, the trustees’ commissions

would be denied or reduced for the period of their inaction because the trust beneficiary was a person under a

disability, and the trustees left him to languish for several years with inadequate care despite the trustor's intent and
the trust's abundant assets. Matier of JP Morgan Chase Bank N.A. (Marie H.), 966 N.Y.5.2d 856, 38 Misc. 3d 363,
2012 N.Y. Misc. LEXIS 5843 (N.Y. Sur. Ct. 2012).

7. Double commissions to trustee-executor
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No double commissions were payable to trustee-executor where will which set up a gross and undivided fund
consisting mainly of one parcel of real estate to be held in trust for two separate individuals, the income to be paid
during administration and the principal to be divided in the future, contemplated no separation of functions in time or
purpose. /n1 re Estate of Saphir, 73 Misc. 2d 907, 343 N.Y.5.2d 20, 1873 N.Y. Misc. LEXIS 1999 (N.Y. Sur. Ct.

7973).

While 20% fee based upon net recovery in difficult collection matter is not excessive standing alone, court will

reduce fee from $4,100 to $2,500 since there are limits to total burden of administrative costs estate should bear

Wilkinson's Estate, 75 Misc. 2d 831, 348 N.Y.&.2d 734, 1973 N.Y. Misc. LEXIS 1387 (N.Y. Sur. Ct_1973).

Testatrix did not intend to expose estate to payment of double commissions to the same person on the same
money, once for paying out as trustee and again for receiving and paying as executor, where inter vivos trust
provided that the trustee could make payment of any or all administration expenses directly to the executor under
settlor's will or “to the taxing authority or authorities or other person or persons to whom such taxes and/or
administration expenses shall be due and owing,” and thus executors, who acted as conduits in the payment of
taxes and administration expenses, were not entitled to commissions, notwithstanding statements in memorandum
of law that trustee’s account would be amended to provide that no trustee’s commissions would be requested on
assets transferred to executors. /1 re Estale of Mead, 90 Misc. 2d 144, 394 N.Y.5.2d 123 1977 N.Y. Misc. LEXIS
2008 (N.Y. Sur. Ctf. 1977).

8. Under former Surrogate’s Court Act § 285-b

Estate of trustee, who died before trust under will of decedent dying in 1960 was fully executed, granted
compensation for his services under Surr Ct A § 257, although § 285-b is silent on this subject. /1 re Barnett's Wil
36 Misc. 2d 164, 231 N.Y.8.2d 471, 1962 N. Y. Misc. LEXIS 2814 (N. Y. Sur. Cl. 1962).

Where a trustee upon life beneficiary's death settles his final account and turns over the principal to himself and
another to be continued in further trust (the principal having been directed to be added to the trust for a daughter),
such turning over is not a distribution or paying out of principal to the ultimate beneficiaries thereof so as to entitle
him to the statutory paying out of commissions. /i1 e Estate of Faroll, 39 Misc. 2d 309, 240 N.Y.5.2d 526, 1963 N.Y.
Misc. LEXIS 1992 (N.Y. Sur. Ct. 71963).

Accounting trustee held not entitled to principal paying commission upon payment over of the principal of the trust
to an individual trustee and itself as co-trustees of the trust under the will. /n re Burnham's Will, 58 Misc. 2d 777,
296 N.Y.85.2d 407, 1968 N.Y. Misc. LEXIS 1414 (N.Y. Sur. Ct 1968).

Notes to Unpublished Decisions

1.Calculating and allocating annual commissions
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1. Calculating and allocating annual commissions

Unpublished decision: Guardian appointed under N.Y. Mental Hyg. Law art. 81 for an incapacitated elderly person
was not entitled to compensation on an hourly basis totaling nearly $100,000, but was awarded commissions of
$18,139.95 pursuant to N.Y. Surr. Ct Proc. Act § 2309. She had not cared for the ward personally and was not
entitled to “pile up” time by duplicating tasks others performed. /1 re Stratfon, 225 N.Y.L.J. 119, 2001 N.Y. Misc,
LEXIS 1348 (N.Y. Sup. Ct June 21, 2001).
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Probate Proceeding, Will of

Deceased.
WAIVER OF STATUTORY
TRUSTEE'S COMMISSIONS
FILE NO.
1, hereby waive the commissions allowed to me by law and accept as full compensation
for my services as Trustee under the Will of , deceased, such commissions and/or other

compensation as may be agreed upon between

and me, pursuant to paragraph of Article
of the Will.

[[Signature, with name printed
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SSHHH! Should Trustees Speak Up About Quiet Trusts?
By Jennifer F. Hillman and Joseph T. La Ferlita

While some clients flaunt their wealth, others like to keep things quiet. Sometimes, such
“financial modesty” is motivated by a concern that knowledge of family wealth could result in
disincentivized children or grandchildren. Although some may question whether such financial
modesty is a virtue, there is no requirement that parents disclose their net worth to their children.
However, the analysis changes when wealth is transferred to a so-called “Quiet Trust”—an
irrevocable trust that purports to limit or prohibit the trustee from disclosing the assets of the
trust, or even the trust’s very existence, to some of the beneficiaries. New York trusts and estates
practitioners will undoubtedly encounter a Quiet Trust at some point, either because a client
would like to create one, or needs guidance as a beneficiary or trustee of one, and they must
understand the challenges posed by Quiet Trusts in New York.

Challenges Faced by Trustees of New York Quiet Trusts

The crux of the challenge is reconciling trustees’ fiduciary duty, which generally leans in favor
of disclosure of trust information to beneficiaries, with explicit provisions of a trust that limits or
prohibit disclosure. Depending on how stringent the trust’s limitations on disclosure are, trustees
might find it challenging to carry out the trust’s terms while also fulfilling their fiduciary duty
and limiting their potential liability.

Under the common law, trustees have had a long-recognized duty to inform the beneficiaries in
certain situations and focus on a trustee’s duty to timely and appropriately respond to a
beneficiary’s inquiry into the trust’s terms, its assets, and the trustee’s actions. The underlying
principle is that such disclosure keeps trustees honest. Absent this policing ability of the
beneficiaries, trustees may neglect their fiduciary duties.

While to date, New York statutory law does not deal explicitly with the concept of Quiet Trusts,
the basic principle of disclosure nevertheless is enshrined in various New York trust statutes. For
example, SCPA 2205 provides an extensive list of individuals and entities, including income and
remainder beneficiaries, that have standing to petition the court to compel judicial settlement of a
trustee’s account including income and remainder beneficiaries of the trust. Another example is
found in the commissions statute for individual trustees which require a trustee to provide annual
statements to beneficiaries pursuant to SCPA 2308 and 2309. Even a trustee who has not retained
annual commissions is still required under SCPA 2306 to furnish the annual statements to a
beneficiary who requests annual statements.

Perhaps the most significant issue for trustees of a New York Quiet Trust concerns whether they
can be released from liability through the settlement of their account as trustee either formally or
~ informally. A judicial settlement is very detailed and predicated on the Surrogate’s Court first
having obtained personal jurisdiction over all necessary parties, perhaps including the very
beneficiaries from whom the trustees are prohibited to disclose trust information. A non-judicial,
informal settlement, while not requiring any particular level of asset disclosure, at a minimum
requires disclosing the existence of the trust. However, if the information provided to the
beneficiary is limited, the beneficiary may be able to later set aside such release on the basis of



fraud or misrepresentation. Moreover, the statute of limitations on compelling trustees to account
and seeking to hold them liable for breach of fiduciary duty may not begin to run until after the
trustee accounts and/or discloses their actions. Thus, from a liability perspective, a New York
Quiet Trust may be viewed as somewhat unfriendly to trustees.

The Proposed New York Trust Cede

While New York law is not currently hospitable to Quiet Trusts, there may be changes pursuant
to the proposed New York Trust Code NYTC) which borrows concepts from the Uniform Trust
Code (UTC), while still retaining and codifying New York-specific common law concepts. (The
NYTC is an Office of Court Administration program bill which does not currently have a
sponsor in the New York State Senate or Assembly.)

Both the UTC and the NYTC include laws authorizing settlors to direct the nondisclosure of the
existence of a trust at least for some time period, unless a trust document states otherwise, to
solely the “qualified beneficiaries” of the trust (see NYTC 7-A-1.3(18); 7-A-1.5(15)) (Proposed
New York Trust Code: Surrogate’s Court Advisory Committee to the Chief Administrative
Judge of the Courts of the State of New York dated Sept. 4, 2019), which is a class of
beneficiaries who are current beneficiaries or presumptive remainder beneficiaries of the trust.
These are beneficiaries who, under current New York Law, would be entitled to notice of
proceedings involving the trust, but not beneficiaries whose rights would be deemed represented
under the concept of virtual representation in SCPA 315.

The NYTC requires the trustee to inform and furnish requested information about an irrevocable
trust to these qualified beneficiaries who are over the age of 25 after the death of the survivor of
the settlor and the settlor’s spouse (or 21 years if the settlor was an entity and not an individual).
Thus, it appears that if the settlor and the settlor’s spouse are alive, there is no age at which a
beneficiary must receive information. In many cases, this delayed disclosure may be enough to
accomplish a client’s goal.

However, pursuant to NYTC §7-A-8.13, a trustee must send annual statements to any beneficiary
who requests them—regardless of whether they are a qualified beneficiary or not. If the
beneficiary becomes aware of the Quiet Trust and makes a request, the trustee must comply.
While the NYTC remains a proposal, practitioners should be aware that it exists.

What To Do When Confronted With a Quiet Trust?

If a client requests that you draft a Quiet Trust, it is prudent to discuss with the client whether
disclosure through annual statements or other trustee communication might promote a more open
and trusting relationship between trustee and beneficiary. Discuss with the client whether an
open discourse about family wealth would instill fiscal responsibility.

If the client still decides that a Quiet Trust is appropriate, careful consideration should be given
to the practicality and enforceability of the particular desired restrictions on disclosure. For
example, a provision that forbids a trustee from ever disclosing a trust’s existence even when
asked is contrary to New York public policy and unenforceable even under the more permissive



proposal of the NYTC. See NYTC §7-A-8.13. But see Friedrich v. Klaristenfel, 195 A.D.3d 597
(2d Dept. 2021); Matter of Kassover, 124 Misc.2d 630 (Surr. Ct. Nassau Co. 1984).

Virtual representation pursuant to SCPA 315 can help limit disclosure to some beneficiaries (and
arguably mirrors the limitation of disclosure to solely “qualified beneficiaries” under the
proposed NYTC). Practitioners should consider including provisions in trust documents that
authorize “horizontal” virtual representation of beneficiaries under a disability (SCPA 315(5)).
“Vertical” virtual representation already exists under New York law. Virtual representation can
be especially helpful if there is an infant beneficiary because it might allow the trustee to avoid
the appointment of a guardian ad litem in a court proceeding (although there may be an
advantage to having a guardian ad litem recommend approval of an account on behalf of their
ward).

Practitioners can also consider setting forth in the trust document a specific commission schedule
which is not linked to the default statutory rules under SCPA 2309 which require furnishing
annual statements. See SCPA 2309(10). However, SCPA 2306 would still require the trustee to
furnish the annual statements to a beneficiary upon request.

Another consideration is a trust protector, which may indirectly protect a beneficiary during a
delayed notification period by allowing someone other than such beneficiaries to perform certain
designated actions such as removing and replacing the trustee. There is no statutory authority for
a trust protector under New York law, but it is a generally accepted concept particularly
concerning inter vivos trusts which are largely governed by contract law.

Notwithstanding these aspects of existing New York law, the state (at least until the NYTC is
adopted) is not among the Quiet Trust-friendliest jurisdictions. To serve the client’s best
interests, you should consider creating the Quiet Trust in another jurisdiction (with local counsel)
that has adopted Quiet Trust legislation. Some states have enacted versions of the UTC or their
own statutes which may allow settlors to waive or modify all notice and disclosure requirements
by not mandating disclosure. These include Arkansas (A.C.A. 28-73-105), North Carolina (N.C.
Gen. Stat. §36C-1-105) and North Dakota (N.D. Cent. Code, §59-09-05) to name a few.

Some states have adopted the concept of the “designated representative,” who is authorized to
bind a beneficiary in any judicial proceedings or for non-judicial matters including consents,
releases and ratification of a trustee’s acts. See e.g., Delaware (12 Del. C. §3339); Florida (Fla.
Stat. §736.0306) and Illinois (760 ILCS 3/307). In Delaware, for example, the designated
representative is deemed to be a fiduciary and owes a fiduciary duty to the beneficiary and may
be accountable for their actions taken on a beneficiary’s behalf.

If the New York practitioner confronts a New York Quiet Trust after it has been created, either
during its administration or litigation, the practitioner should undertake a fact-specific analysis of
the particular Quiet Trust provision under current law to determine the provision’s enforceability
and practicality.

In sum, New York trusts and estates practitioners should be cognizant of the challenges
presented by New York Quiet Trusts.
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Silent Trusts Are Trending:
Will They Hold Trustees to Account?

Kent D. Schenkel*

1. INTRODUCTION

A common intuition, perhaps amply supported by anecdotal evi-
dence, is that easy money creates a disincentive to efforts for personal
success. Many trust settlors seem to embrace this view but still wish to
provide generously for their families. Enter the so-called “silent trust,”
which seeks to moderate the disincentive effect by way of trust provi-
sions that limit or waive notice and disclosure requirements to
beneficiaries.?

But a fundamental tension plagues these trusts. Beneficiaries need
basic information about a trust in order to hold trustees to account.
Consequently, traditional trust law provides limits on the degree to
which trustees can be silent as respects a beneficiary’s right to know.?
The Uniform Trust Code (“UTC”) broadly adopts the traditional view,
while (perhaps grudgingly) conceding adopting states’ preferences for
allowing trust settlors to opt out of certain information and accounting
provisions.> So the outer boundaries of silent trusts remain unsettled,
even across those jurisdictions that have adopted the UTC.

This short article first summarizes the status of the mandatory in-
formation and reporting rules under the UTC, and then takes a peek at
the legal principles on which cases interpreting silent trust provisions
stand. In so doing, it situates the silent trust in the context of the larger
academic debate about mandatory versus default provisions in trust law.
It finds that mandatory UTC provisions requiring a trustee to act in
good faith and giving courts the power to act in the interest of justice
can serve as sufficient safeguards to beneficiaries of silent trusts. None-

* Professor of Law, New England Law | Boston.

1 See, e.g., Jay A. Soled et al., Quiet Trusts: When Mum’s the Word to Trust Benefi-
ciaries, Bst. PLAN., July 2013, at 13, 13-14; David A. Diamond et al., The Silent Trust:
Using State Statutes to Delay Notification of a Trust, TSWBO3 A.L.L 1 (2014) [hereinaf-
ter Diamond et al., The Silent Trust]; William R. Butford, What the Kids Don’t Know ~
Deconstructing the ‘Silent’ Trust, SV024 A.LI-AB.A 1, 4 (2014) [hereinafter Burford,
What the Kids Don’t Know).

2 Aran NEWMAN ET AL., BOGERT'S THE Law or TrusTs aND TRUSTEES § 965
(2021) [hereinafter BogErT’s THE Law oF TRUSTS AND TRUSTEES].

3 See infra Part 11,
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theless, courts must interpret these provisions to permit beneficiaries,
upon request, to obtain from the trustee any information reasonably re-
quired to determine whether trustee wrongdoing has occurred.

II. INFORMATION AND REPORTING UNDER THE UTC

According to one of the leading treatises on trust law,
“[a]ccountability of the trustee to the beneficiary” is “at the heart of
their fiduciary relationship.”* It follows that, without accountability, no
trust relationship is formed. For this reason, it would seem that a trust
settlor would be unable to completely eliminate a trustee’s obligation to
keep the trust beneficiary reasonably informed. To do so would in effect
strike a blow against trustee accountability and risk removing the trust
relationship from the purview of a court.’ But this does not mean that a
settlor cannot modify the extent to which a trustee must adhere to de-
fault rules mandating the provision of information to the beneficiaries.
If legislative moves by UTC adopting jurisdictions are any indication,
the settlor’s ability to modify or waive information and reporting re-
quirements is generally increasing.®

The UTC’s provisions requiring trustees to inform and report to
beneficiaries appear in section 813.7 Not all of the trustee’s duties here
are affirmative; some can depend on whether a beneficiary has re-
quested information concerning the trust.®? The duties can also vary de-
pending upon whether the beneficiary in question enjoys the status of a
“qualified beneficiary,” as defined by the code.” While the UTC’s rules
are comprehensive, they do not uniformly settle the question across en-

4 BocerT’s THE Law OF TRUSTS AND TRUSTEES, supra note 2, § 965.

S In cases where no allegations of wrongdoing have been made and the settlor has
chosen to waive the duty to account, some courts have declined to impose such a duty on
the trustee. See id, California has a statute that permits courts to enforce accountings
where settlors have waived them where there is “a showing that it is reasonably likely
that a material breach of the trust has occurred . . . .” CAL. Pro. CoDE § 16064(a) (West
2021).

6 For current treatment of information and reporting requirements in UTC jurisdic-
tions, see infra Appendix.

7 See Unir. TR, CopEk § 813(a) (Untr. L. Com’'n amended 2010).

8 Id. § 813(c).

9 See id. § 813(a)-(c). See also Unir. Tr. Copg § 103(3) (defining “beneficiary”). A
“qualified beneficiary” is defined as a beneficiary who, on the date at issue:

(A) is a distributee or permissible distributee of trust income or principal; (B)

would be a distributee or permissible distributee of trust income or principal if
the interests of the distributees described in subparagraph (A) terminated on
that date without causing the trust to terminate; or (C) would be a distributee or
permissible distributee of trust income or principal if the trust terminated on
that date.

Id. § 103(13).
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acting jurisdictions as to a trustee’s information reporting requirements.
This is because jurisdictions have not enacted section 105, relating to
mandatory and default rules, in the form presented by the UTC’s Draft-
ing Committee.10

Given the fundamental nature of the trustee’s accountability to the
beneficiary, one might surmise that trust law provisions requiring trust-
ees to account and report to beneficiaries cannot be completely waived
by the settlor. But the UTC gives the settlor substantial control over the
scope of these obligations, and, depending upon whether or in what
modified form certain “bracketed” provisions of section 105 were
adopted by the state in question, a settlor may be at least theoretically
able to waive all information and reporting requirements.*! These provi-
sions regarding a trustee’s information and reporting requirements are
referenced in sections 105(b)(8) and (9).12 Essentially, they provide that
a settlor cannot waive two types of duties contained in section 813. First
is the duty “to notify qualified beneficiaries of an irrevocable trust who
have attained 25 years of age of the existence of the trust, of the identity
of the trustee, and of their right to request trustee’s reports.”1® Second is
the duty “to respond to the request of a [qualified] beneficiary of an
irrevocable trust for trustee’s reports and other information reasonably
related to the administration of a trust.”!4

According to the comments, these provisions, which were placed in
brackets in 2004,15 “have generated more discussion in jurisdictions con-
sidering enactment of the UTC than have any other provisions of the
Code.”16 Despite that the UTC’s Drafting Committee takes the position
that the provisions should be enacted as presented, most enacting juris-
dictions have modified or deleted them.!” Thus, even a general sense of
state law, which varies widely, cannot be discerned solely by reference
to the UTC.

Why have adopting states either deleted or modified the provisions
making certain information and disclosure requirements mandatory? It
would seem that trust settlors wish to retain the option to keep their
beneficiaries—perhaps fully but maybe only partially—in the dark.
Many settlors are doubtless concerned about the incentive-dampening

10 See infra Appendix.

11 See Unir. TrR. Copk § 105(b)(8)-(9) (placed in brackets to indicate their optional
status).

12 1d.

13 1d. § 105(b)(8).

14 Id. § 105(b)(9). The provision places the term “qualified” in brackets.

15 See id. § 105 cmt.

16 1d.

17 See infra Appendix; see also BOGERT'S THE Law oF TRusTs AND TRUSTEES,
supra note 2, § 965,
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effects of gifts in trust. Other concerns might be keeping information
about the trust from the beneficiaries’ parents or relatives, and perhaps
that third parties who gain knowledge of the trust will impose on the
trust beneficiaries.’® A couple of comprehensive outlines prepared for
continuing legal education courses indicate that the call for these trusts
is strong, and that practitioners and trust departments are clearly
responding.1?

III. AREe SiLenT TruUsTs FUNDAMENTALLY INCOMPATIBLE WITH THE
Law or TRUSTS?

Considerations of public policy have always been a hard brake on
trusts’ terms. Cases implicating public policy might involve trust provi-
sions creating restraints on marriage or investment decisions.?® But si-
lent trusts also raise fundamental issues. In the context of silent trusts,
the question is whether a settlor’s seemingly paradoxical attempts to
benefit the beneficiary by restricting access to information is fundamen-
tally incompatible with the very nature of the trust relationship. The
UTC has attempted to walk the fine line between yielding to the free-
dom of disposition of settlors and ensuring that beneficiaries have suffi-
cient information to enforce the trustee’s obligation. On the one hand is
the UTC’s official view that section 105 should be enacted as presented,
which has been soundly rejected by enacting states.?! On the other
hand, placing sections 105(8) and (9) in brackets is essentially a conces-
sion that at least some silent trust provisions are compatible with the
UTC’s overall scheme.22

But must the specific duties of a trustee under sections 813(a),
(b)(2) and (3) be deemed mandatory in order to maintain the integrity

18 See Robert M. Brucken, Can Trusts Really be Secret?, Prog. L.J. Onio, Sept./Oct.
2015, at 22, 22.

19 See, e.g., Burford, What the Kids Don’t Know, supra note 1, at 4; Diamond et al,
The Silent Trust, supra note 1, at 1; Nicole K. Mann & Jane Zhao, Silent Trusis: “Three
Can Keep a Secret, if Two of Them are Dead”, 1065 A.L.L 1, 31 (2018) (stating that many
states have adopted statutes permitting silent trusts).

20 See John H. Langbein, Mandatory Rules in the Law of Trusts, 98 Nw. U.L. Rev.
1105, 1109 (2004).

21 See infra Appendix.

22 The comments to the 2004 amendments make clear that “[t]he placing of these
provisions in brackets does not mean that the Drafting Committee recommends that an
enacting jurisdiction delete” the sections. To the contrary, the Drafting Committee “con-
tinues to believe that” enacting the sections “as is, represent[s] the best balance of com-
peting policy considerations. Rather, the provisions were placed in brackets out of a
recognition that there is a lack of consensus on the extent to which a settlor ought to be
able to waive reporting to beneficiaries, and that there is little chance that the states will
enact sections 105(b)(8) and (b)(9) with any uniformity.” Unir. Tr. CopE § 105 cmt.
(Untr. L. Comm’~ 2010),
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of trusts? The answer seems to be no. After all, a trust created under the
UTC, even where those provisions have been made default, still main-
tains the accountability of the trustee to the beneficiary—the true heart
of the trust relationship. The mandatory rules of section 105 still include
“the duty of a trustee to act in good faith and in accordance with the
terms and purposes of the trust and the interests of the beneficiaries,”>?
and “the power of a court to take such action and exercise such jurisdic-
tion as may be necessary in the interests of justice.”?* Further, courts
have been issuing rulings consistent with these principles for many
years,25 and have stepped in to limit the extent to which settlors can
restrict the rights of beneficiaries to access information about trusts.?®
There seems to be general recognition among courts that if the with-
holding of information from the beneficiary creates an unacceptably
high risk of a breakdown in the enforcement of the trustee’s fiduciary
obligations, then it threatens the efficacy of the trust.?’

A potential problem, however (and this was presumably a concern
of the UTC’s Drafting Committee), is that courts in many of these cases
require evidence or some showing of fraud or other wrongdoing on the
part of the trustee in order for the beneficiaries to be entitled to the very
information that evidences that malfeasance.?® One of the older cases
on this rule is Keller’s Estate,?® decided in 1909 by the Supreme Court of
Pennsylvania. Here, no trust was involved, but the decedent in his will
left his estate for life to his wife, with remainder to his son, and named
both beneficiaries executors. Some years later, the surviving widow
died, followed several days later by the son. The widow’s executors filed
suit against the son’s estate, maintaining that the son had “converted all
the assets of [his father’s] estate”®® and demanded an accounting. But
the father’s will had provided that “no inventory nor appraisement nor
account” was to be filed by the executors,3!

Despite that the plaintiffs alleged wrongdoing, the court upheld the
waiver of accounting in the father’s will. It held that where “fraud” is

23 Id. § 105(b)(2).

24 Id. § 105(b)(13).

25 See infra text accompanying notes 28-35.

26 See infra Part IV,

27 The Restatement (Third) of Trusts (comments on Clause (c) of § 29) gets at this
point when it praises the “flexibility” of the trust in permitting settlors to create interests
“individually tailored as the particular property owner deems best,” but points out that
these “advantages” need to be “balanced against . . . the burdens a former owner’s unre-
strained dispositions might place on courts to interpret and enforce individualized inter-
ests and conditions.” RESTATEMENT (THIRD) OF TRUSTS § 29(c) cmt. (Am, L. InsT, 2003).

28 See BogrrT's THE Law oF TrusTs AND TRUSTEES, supra note 2, § 965.

29 73 A. 926, 926 (Pa. 1909).

30 1d.

31 Jd. at 926-27.
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complained of, the court will order an accounting even where the will
waives it, “if ground be shown.”32 Here, the court said there was “not a
suggestion of fraud” even though the plaintiffs had alleged conversion.??
The court seemed to think that to hold otherwise would have defeated
the intent of the testator to shield the estate from accountability to per-
sons who weren’t beneficiaries of the estate.

Another influential older case is Wood v. Honeyman,>* an Oregon
decision involving a number of trusts, extensive facts, and a settlor’s mis-
placed faith in his son-in-law, who served as successor trustee of the two
trusts at issue. The trust beneficiaries were able to amass considerable
evidence of malfeasance by the trustee and filed suit to remove him
from office and for an accounting, among other relief. In the trustee’s
appeal of the trial court’s judgment against him a major issue was
whether he should be required-to account, despite that in at least one of
the trusts at issue, the settlor had waived that obligation in the trust
instrument. The Oregon Supreme court held that a settlor can relieve a
trustee of providing “formal accounts” to the beneficiary, but, when
called upon, must “show that he faithfully performed his duty” and ac-
count to “a court of equity.”3s

IV. Can THE Law oF TruUSTS PREVENT A BENEFICIARY FROM
OBTAINING EVIDENCE OF A TRUSTEE’'S WRONGDOING?

How does a trust beneficiary who is concerned about possible
wrongdoing on the part of the trustee obtain evidence of same when the
trust provisions shield the trustee from providing trust accountings or
other information? The most interesting and compelling contemporary
case on this issue, and one that arose in the context of the UTC, is the
North Carolina decision of Wilson v. Wilson.3¢ North Carolina had
adopted the UTC in 2006 but was one of the jurisdictions that com-
pletely left out sections 105(b)(8) and (9), making the accounting and
reporting requirements of section 813 default-only.” In this case, the
settlor created trusts for his two children in 1992 containing language
relieving the trustee of any obligation “to prepare or file for approval
any inventory, appraisal or regular or periodic accounts or reports with

32 Id. at 927.

33 1d

34 169 P.2d 131 (Or. 1946).

35 Id. at 166,

36 690 S.E.2d 710 (N.C. Ct. App. 2010).
37 N.C. GEN. STAT. § 36C-1-105 (2021).
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any beneficiary . . .”.3® The beneficiaries filed suit against the trustee for
breach of fiduciary duty in 2007.3°

The beneficiaries made a couple of fairly specific allegations. First
they alleged that the trustee had permitted the settlor to “take control”
of trust assets and invest those assets in “highly speculative” business
ventures resulting in their “substantial depreciation.”® Second, they
maintained that the trustee “breached his statutory duty by failing to
distribute income to Plaintiffs as required by the terms of the Trust In-
struments.”*! The trustees refused to respond to discovery requests, cit-
ing the silent trust provisions referred to above, and went so far as to file
a motion for a protective order, stating that “by reason of the provisions
of the Trust Instrument, the discovery sought herein may not be had.”4?
The trial court granted the motion and also entered a partial declaratory
judgment, citing legislative commentary with respect to North Caro-
lina’s version of UTC section 813, and stating that a trustee “may over-
ride, or negate the requirement of disclosure” to beneficiaries by a
provision in the trust instrument.*> The beneficiaries appealed both
issues.44

In its review, the appeals court emphasized up front that non-waiv-
able provisions of the UTC require a trustee to act in good faith and in
the interests of the beneficiaries and recognize the court’s power to take
action in the interest of justice.S This despite that the North Carolina
statute “omitted those portions of the Uniform Trust Code that would
require the trustee to keep qualified beneficiaries reasonably informed
about the trust administration.”#¢ The case turned on the court’s view
that the mandatory good faith requirement, coupled with the court’s
power to act in the interest of justice, means that beneficiaries are al-
ways entitled to information “reasonably necessary to enforce their
rights under the trust,” and that such information “could not be legally
withheld, notwithstanding the terms of the trust instrument.”47

The decision in Wilson seems right, even though it dilutes the set-
tlor’s right to limit information shared with the beneficiaries. Any alter-
native would seem to prevent beneficiaries from holding the trustee
accountable in any case except that in which sufficient evidence of mal-

38 Wilson, 690 S.E.2d at 711.
39 Id.

40 Id.

41 Id.

42 Id. at 712.

43 Id.

44 See id.

45 See id. at 714.

46 I,

47 Id. at 716.
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feasance could be gathered without a trustee accounting. And to so hold
would be to ignore the principles of good faith and trustee accountabil-
ity to the courts—principles necessarily baked into the law of trusts.*3
But the dissent in Wilson, written by Judge Elmore, seemed uncon-
cerned about this dilemma.*® It noted that the beneficiaries could not
prove their case without information the settlor legally chose to with-
hold from them and that therefore summary judgment in favor of the
trustees should be granted.5°

Quite a number of jurisdictions seem to have case law that, at least
pre-UTC, is in accord with the decision in Wilson, at least where fraud
or wrongdoing is evident.5! But a potential problem remains where evi-
dence of any alleged wrongdoing cannot be obtained because silent trust
provisions prevent the beneficiaries from gathering basic information
about the trust. For example, a relatively recent Mississippi case inter-
prets the effect of a direction in a trust document to waive an accounting
where the jurisdiction’s version of the UTC permits waiver.5? Missis-
sippi adopted the UTC in 20145 The jurisdiction retained sections
105(b)(8) and (9),5* but added a provision that gives the settlor a great
deal of flexibility in, for example, specifying a different age for
mandatory notification of a beneficiary under section 813(b) or
designating a surrogate to receive notice to the beneficiary.>> In the case
of Estate of Fuller v. Kelly, a trust instrument provided that the trustee
was not “required to account to any court.”¢ Citing Mississippi’s ver-
sion of UTC section 105(a), the court held that the provision waiving
accounting was “enforceable under Mississippi law” absent “some evi-
dence of mismanagement or fraud.”” In so ruling, the court followed
the Mississippi Supreme Court case of In re Estate of Baumgardner,58 a
case decided in 2012 (before the state’s adoption of the UTC), indicat-
ing that the Mississippi UTC’s provisions did not really change the law
in the state as to whether a waiver of accounting was effective.>? It is,

48 See BoGERT'S THE Law oF TRUsTS AND TRUSTEES, supra note 2, § 965,

49 See Wilson v. Wilson, 690 S.E.2d 710, 716 (N.C. Ct. App. 2010) (Elmore, J,,
dissenting).

50 Id. at 719 (Elmore, J., dissenting).

51 See, e.g., Briggs v. Crowley, 224 N.E.2d 417, 421 (Mass, 1967); In re Childress
Trust, 486 N.W.2d 141, 146 (Mich. Ct. App. 1992); Killeen v. Chico, 328 S.E.2d 184, 186
(W. Va. 1985).

52 Estate of Fuller v. Kelly, 203 So. 3d 1147, 1149 (Miss. Ct. App. 2016).

53 §.B. 2727, 2014 Leg., Reg. Sess, (Miss. 2014).

54 Miss. Cope ANN. § 91-8-105(b)(8)-(9) (2021.).

55 Id, § 91-8-105(d)(2)-(3).

56 Estate of Fuller, 203 So. 3d at 1148.

S7 Id. at 1149,

58 82 So. 3d 592 (Miss. 2012).

59 See id. at 604-0S.
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and the court will enforce it, except that “evidence of mismanagement
or fraud in the record could warrant an accounting even in the presence
of an explicit waiver.”50 But as stated above, acquiring such evidence
can be a problem where silent trust provisions restrict access to it. So it
remains to be seen whether other courts will pick up on the sound rea-
soning of North Carolina’s Wilson case—the UPC’s mandatory good
faith requirement, coupled with the court’s power to act in the interest
of justice, means that beneficiaries are always entitled to information
“reasonably necessary to enforce their rights under the trust.”¢!

V. Tae MANDATORY VERSUS DEFAULT DEBATE

Restrictions in the UTC on the withholding of information from
trust beneficiaries are not anti-dead hand rules in that they do not at-
tempt to defeat a settlor’s intent.5? Instead, they have as their purpose
the preservation of the very vehicle by which the settlor has chosen to
make the gift in question. This is not a paternalistic or condescending
move—these rules are not protecting the settlor from an inability to
“understand” the consequences of the actions taken.* In any given in-
stance it may well be more likely that the settlor, rather than any legisla-
ture or court, is in the best position to assess the potential benefit or
detriment to the beneficiary of withholding information. Further, only
the settlor can determine his own individual tolerance level for the risk
that a more lightly-monitored trustee will fall short of its obligations.
But, in order for the trust relationship to reliably function, there must be
an unimpeachable protection mechanism, and the core ingredient in
that relationship—the “without which not”—is the accountability of the
trustee to the trust beneficiary. Eliminating the beneficiary’s access to
information puts this essential element of a trust at risk, and the courts
must determine trust law’s tolerance for the appropriate level of that
risk. The consequence to the donor is that a failure to follow trust law
rules means that trust law protections will not follow.

60 Id. at 605 (quoting In re Stubbs-Kelley Trust, 573 So, 2d 734, 736 (Miss. 1990)).

61 Wilson v. Wilson, 690 S.E.2d 710, 716 (N.C. Ct. App. 2010).

62 See Langbein, supra note 20, at 1119-20.

63 The situation may be different in the event a settlor attempts to eliminate all
fiduciary duties. Langbein puts it thus:

The concern is I may not understand that, by eliminating all fiduciary duties, I

am effectively making T, rather than B, the donee. By forbidding me from elim-

inating all fiduciary duties, the rule protects me and my intended beneficiary

(whether T or B) by requiring me to make my transfer in a forthright manner.
Id. at 1123.
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V1. CoNcLUSION

Donors do not gift property in trust to enrich trustees, or to limit
the consequences to the trustee of either the mismanagement of trust
property or the failure to respond to the legitimate needs of trust benefi-
ciaries. Even where silent trust provisions are used, settlors gift property
in trust to maximize the benefit to the beneficiaries of those gifts. Re-
strictions settlors may place on the use of trust property (limiting access
until certain ages, inserting spendthrift provisions, conditioning distribu-
tions on educational incentives, and reducing trustee information and
reporting requirements) are almost always meant, in the eye of the set-
tlor, to increase the property’s benefit to the beneficiaries. The genius of
a trust lies in the settlor’s almost unlimited freedom to craft the benefi-
cial interest in ways the settlor deems will achieve this goal. And Ameri-
can trust law gives extraordinarily wide latitude in the calibration of this
interest.

Silent trusts offer one of the latest challenges in holding together
the fundamentals of the trust relationship while ensuring that the device
can change in response to demands of trust settlors and their advisors.
There is an ongoing academic debate about mandatory versus default
provisions in trust law.6* While most arguments in favor of mandatory
rules focus on the property rights of trust beneficiaries, default-only
rules generally favor rights of settlors. Silent trusts sit squarely in the
center of this debate, and their trajectory provides insight into the direc-
tion trust law is taking. Settlors are increasing their control over trusts,
and yet the UPC and many courts have thus far maintained certain im-
portant checks on that control. Trustees are obligated to act in good
faith in the interests of trust beneficiaries and courts have the power to
act in the interest of justice.55 An essential open question in many juris-
dictions is whether courts will enforce silent trust provisions in cases
where they threaten to prevent beneficiaries from obtaining evidence of
fraud or other wrongdoing on the part of trustees.

64 Compare Langbein, supra note 20, at 1105 (stating that mandatory trust rules
include some “intent-defeating rules” that “serve an anti-dead-hand policy” and are nec-
essary to ensure that trusts “benefit the beneficiaries™), with Jeffrey A. Cooper, Shades of
Gray: Applying the Benefit-the-Beneficiaries Rule to Trust Investment Directives, 90 B.U.
L. Rev. 2383, 2384 (2010) (disagreeing with Professor Langbein’s view on the “benefit-
the-beneficiaries” rule).

65 Unir. Tr. Cope § 105(b)(2) (Unir. L. Comm’~ amended 2010).
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APPENDIX
Jurisdiction Citation Notes
1. Alabama ALA, CODE§ 19- |In Alabama only “the duty ... to
3B-105(b)(8) respond to the request of a quali-
(2021) fied beneficiary of an irrevocable
trust for trustee’s reports and oth-
er information reasonably related
to the administration of a trust” is
mandatory.
2. Arizona ARIZ. REV. STAT. |In Arizona only “[t]he duty to
ANN. § 14- respond to the request of a quali-
10105(B)(8) (2021) |fied beneficiary of an irrevocable
trust for trustee’s reports and oth-
er information reasonably related
to the administration of a trust” is
mandatory.
3. Arkansas ARK. CODE ANN. |In Arkansas both provisions were
§ 28-73-105 (2021) |omitted.
4. Colorado CoLo. REV. STAT. |Colorado mandates the duty “to

§ 15-5-105(2)(h)-
() (2021)

provide notice of the existence of
an irrevocable trust, of the identi-
ty of the trustee, and of the right
to request trustee’s reports to cur-
rent distributees or permissible
distributees of such trust at any
age, or to other qualified benefi-
ciaries of such trust who have at-
tained twenty-five years of age,”
and the duty “to respond to the
request of a qualified beneficiary
of an irrevocable trust for trustee’s
reports and other information rea-
sonably related to the administra-
tion of a trust.”

5. Connecticut

CONN. GEN. STAT.
§ 45a-499¢(b)(7)
(2021)

Connecticut’s statute permits noti-
fication to a “designated repre-
sentative of [a] qualified benefi-
ciary” in licu of notice to the qual-
ified beneficiary.
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Jurisdiction Citation Notes
6. The District of |D.C. CODE § 19- | The District of Columbia has add-
Columbia 1301.05(c)(1) ed provisions to the statute that
(2021) give the settlor the power to
“waive or modify” notice, infor-
mation and reporting require-
ments under certain circumstanc-
es.
7. Florida FLA. STAT. Florida has modified the UTC
§ 736.0105(r)-(t)  |provisions but generally mandates
(2021) comprehensive duties of notice
and reports to qualified benefi-
ciaries.
8. Hawaii S.B. 385, 31st Leg. |Hawaii largely retains the manda-
(Haw. 2021), tory UTC language but does not
HAw. REV. STAT. |restrict notification to qualified
§-105 (effective  |beneficiaries over age 25.
Jan. 1,2022)
9. Iilinois 760 ILL. COMP. Illinois modifies the mandatory
STAT. 3/105 (2021) |provisions and makes them pro-
spective only.
10. Kansas KAN. STAT. ANN. |Kansas omits both subsections.
§ 58a-105 (2021)
11. Kentucky KY.REV. STAT. Kentucky permits the designation
ANN. § 386B.1- of a surrogate to receive reports.
030(j) (West 2021)
12. Maine ME. STAT. tit. 18, |Maine permits the designation of
§ 105(3)(B) (2021) |surrogates to receive information
and reports.
13, Maryland Mb. CODE ANN., |Maryland largely retains the UPC
EsT. & TRUSTS language.
§ 14.5-105 (West
2021)
14. Massachusetts | MASS, GEN. LAWS | Massachusetts omits the provi-
ch. 203E, § 105 sions,
(2021)
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Jurisdiction Citation Notes
15. Michigan MICH. COMP. Michigan reduces the mandatory
LAWS ANN. requirements to a duty “to pro-
§ 700.7105(2)(i) vide beneficiaries with the terms
(West 2021) of the trust and information about
the trust’s property, and to notify
qualified trust beneficiaries of an
irrevocable trust of the existence
of the trust and the identity of the
trustee.”
16. Minnesota MINN, STAT. Minnesota omits the provisions.

§ 501C.0105 (2021)

17. Mississippi

Miss. CODE ANN.
§ 91-8-105(d)(2)-
(3) (2021)

Mississippi modifies the provi-
sions by permitting a different age
to be designated and permitting
surrogates to receive information
and reports.

18. Missouri

Mo. REV. STAT.
§ 456.1-105(3)
(2021)

Missouri permits a settlor to limit
information and reporting re-
quirements to certain “permissible
distributees.”

19. Montana

MoONT. CODE
ANN, § 72-38-105
(2021)

Montana omits the provisions.

20. Nebraska

NEB. REV. STAT.
§ 30-3805(b)(8)
(2021)

Nebraska mandates a requirement
“to keep the qualified beneficiar-
ies of the trust reasonably in-
formed about the administration
of the trust and of the material
facts necessary for them to protect
their interests, and to respond to
the request of a qualified benefi-
ciary of an irrevocable trust for
trustee’s reports and other infor-
mation reasonably related to the
administration of a trust.”

21. New N.H.REV. STAT. |New Hampshire omits the provi-
Hampshire ANN, § 564-B:1- sions.

105 (2021)
22. New Jersey N.J. STAT. ANN. New Jersey only provides manda-

§ 3B:31-5(b)(7)
(2021)

tory rights to qualified beneficiar-
ies 35 years of age or older.
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23. New Mexico

N.M. STAT. ANN,
§ 46A-1-105 (2021)

New Mexico mandates the UTC
provisions except with respect to a
trustee that is a “regulated finan-
cial service institution” and also
mandates that the settlor “[be]
informed of the risks and conse-
quences of the waiver.” N.M.
STAT. ANN, § 46A-8-813(F).

24. North
Carolina

N.C. GEN. STAT.
§ 36C-1-105 (2021)

North Carolina omits the provi-
sions.

25. North Dakota

N.D. CenT. CODE
§ 59-09-05 (2021)

North Dakota omits the provi-
sions.

26. Ohio OHIO REV. CODE | Ohio permits surrogates to receive
ANN. § 5801.04 “notices, information, or reports
(B)(14)(C) (West |otherwise required” under the
2021) UTC’s provisions.

27. Oregon OR. REV. STAT. Oregon permits surrogates to re-

§ 130.020(4)(b)
(2021)

ceive “notice, information or re-
ports” to qualified beneficiaries.

28. Pennsylvania |20 PA. CONS. Pennsylvania currently omits UTC
STAT. § 7705 § 105(b)(9).
(2021)
29. South S.C. CODE ANN. |South Carolina omits the provi-
Carolina § 62-7-105 (2021) |sions.

30. Tennessee

TENN. CODE ANN.
§ 35-15-105 (2021)

Tennessee omits the provisions.

31. Utah UTAH CODE ANN. |Utah omits the provisions.
§ 75-7-105 (West
2021)
32. Vermont VT. STAT. ANN. tit. | Vermont omits the provisions.

14A, § 105 (2021)

33. Virginia

VA. CODE ANN.

Virginia omits the provisions.

§ 64.2-703 (2021)

34, West Virginia |W. VA, CODE West Virginia omits the provi-
§ 44D-1-105 (2021) |sions.

35. Wisconsin Wis. STAT. Wisconsin omits the provisions.

§ 701.0105 (2021)

36. Wyoming

WYO. STAT. ANN,
§ 4-10-105 (2021)

Wyoming omits the provisions.
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Now, More Than Ever, New York Needs a Directed Trust Statute; TRUSTS AND
ESTATES LAW
By C. Raymond Radigan and Jennifer F. Hillman

In estate planning, this year has been one of uncertainty as we all wait to see if there will be the
anticipated changes to income and estate tax rates. In this climate, practitioners have utilized
some creative solutions, which also provide flexibility in the face of uncertainty.

While the creation of trusts may have significant tax savings, many clients remain concerned
about giving up control to one trustee. Directed trusts have become increasingly popular with
clients for precisely this reason. A settlor of a trust can scatter responsibilities (and liabilities)
among several individuals or entities, without having multiple trustees. This can be particularly
appealing when planning with closely-held businesses and succession planning.

In recent years, various organizations have proposed legislation to enact directed trust legislation.
We have addressed directed trusts and New York's need to enact a directed trust statute in prior
columns. C. Raymond Radigan, Jennifer F. Hillman, New York Needs a Directed Trust Statute,
N.Y.L.J., Nov. 20, 2012; C. Raymond Radigan, Time for a Second Look: Revisiting New York's
Proposed Directed Trust Statute, N.Y.L.J., Jan. 8, 2018. With this in mind, we felt it was
‘appropriate to revisit what directed trusts are, and why they are so important for New York to
hold on to trust business and the revenue it creates.

What Is a Directed Trust?

In a typical trust, the trustee maintains full control over the way the trust assets were invested,
administered and distributed to beneficiaries. Especially in the context of a family or closely held
business, this can limit the control or influence of family members or others with institutional
knowledge of an entity.

In a directed trust, there is a direction from the settlor about who will handle what roles and what
responsibilities, while the "traditional" trustee continues to administer the trust itself. The value
of this is twofold-a settlor can sprinkle and scatter responsibilities among individuals who are
best suited to manage certain trust assets, and those individuals can limit their potential liability
to solely the areas that they direct.

This is completely different from delegation regarding investments as provided for under New
York's Prudent Investor Act. In delegation, a trustee is allowed to hire a professional to handle
specific aspects of trust management that the trustee may not have the expertise or time to
effectively handle personally. However, a trustee that delegates investment responsibility still
has a fiduciary duty (and the corresponding liability) as if he or she directly managed the
investments themselves. A trustee receives commissions to compensate them for taking on the
control (and the liability). They have little incentive to delegate that authority if they remain
liable for the actions of the delegee.

In a directed trust, a settlor could name one individual responsible for trust administration,
another responsible for investment strategy and/or decisions, and yet a third individual to make
distributions. The settlor can direct that the trustee maintain a concentrated stock position, even



though it may be prudent to diversify a portfolio. A settlor could also fund a trust with an interest
in a closelyheld business, and then direct the settlor or a specifically-named individual to
continue managing the business, or otherwise direct a specific succession plan for the business.
The settlor could also give family members the power to buy, sell and/or have voting rights on
company stock.

With a power to direct, the trustee usually has no responsibility other than to carry out the
direction when made, as well as overall responsibility for seeing that the terms of the trust are
honored. A trustee must act in accordance with the direction, unless the direction would be
manifestly contrary to the terms of the trust or the trustee knows the attempted exercise of the
direction would constitute a serious breach of a fiduciary duty owed by the holder of the power
to the beneficiaries of the trust.

Obviously, this flexibility is beneficial to both the settlor and the trustee. The trust instrument
could (and should) clearly define the roles and responsibilities of each individual, and clearly
delineate and define the potential liability for each party's actions, as well as the potential
compensation for each.

Current New York Law

As discussed in prior columns, New York case law recognizes the ability of a trust settlor to have
an advisor control the actions of the fiduciaries. See e.g., In Re Rubin, 143 Misc.2d 303 (Sur.Ct
Nassau Cty. 1989) (Radigan, S.) (finding valid a will provision which granted specific advisors
the power to direct the executors and noting "the earliest common law cases and texts recognize
the right of a testator to limit, qualify, or condition the authority granted his fiduciary" which
includes "limitations as to time (when the appointment shall begin or end), or place (different
executors may be appointed in different geographic areas), or subject matter (one executor may
be given exclusive authority over a particular asset or group of assets)."); see also Inre
Rockefeller, N.Y.L.J., Aug. 24, 1999, p. 28, col. 2 (Sur. Ct. N.Y. Cty.); Inre Winston, N.Y.L.J,,
Dec. 24, 1990, p. 33, col. 3 (Sur. Ct. Westchester Cty.); In re Langdon's Will, 154 Misc. 252
(Sur. Ct. Westchester Cty. 1935).

However, while there is authority for a directed trust to be created under New York common
law, these cases fail to address several important issues including: (1) trustee liability for losses
resulting from improper investments; (2) whether the trustee will incur a reduced trustee fee
based upon a limit to his or her role; and (3) issues concerning the submission of all parties to the
jurisdiction of New York courts.

To remove this uncertainty from their planning, settlors have formed trusts in states with directed
trust statutes and, as a consequence, New York loses business in legal services, accounting and
banking related to trust to more "trust friendly"” states.

While most of this lost revenue is anecdotal, a 2005 Report to the Lower Manhattan
Development Corporation entitled "In re Trusts: Preserving Jobs and Taxes in New York's
Personal Trust Business" was able to somewhat quantify the losses and found that while trust
business continued to grow nationwide, New York's trust business has been declining, depriving



New York State of significant tax revenue and jobs. See Murphy, Natalia, Staying Competitive
with a Directed Trust Statute: The Proposed Bill for New York, Trusts and Estates Law Section
Newsletter, Fall 2010, Vol. 43. No. 3, pg. 27, and LaFerlita, Joseph, Moving Forward:
Modernizing and Consolidating N.Y. Trust Law, N.Y.L.J., Jan. 28, 2013, both citing to
Appleseed, A Matter of Trusts: Preserving Jobs and Taxes in New York's Personal Trust
Business, A Report to the Lower Manhattan Development Corporation, February 2005.

These statements are further supported by a similar review of the impact of trust business on
Delaware's economy (a "trust friendly" state). In 2011 Prof. Max Schanzenbach published an
article entitled "Evaluating the Impact of Trust Business on Delaware's Economy" which
analyzed IRS and FDIC data to determine that "out-of-state trusts have in recent years
contributed between $600 million and $1.1 billion per year to Delaware's economy, which works
out to $1,700 to $3,000 per Delaware household." Schanzenbach, Max, Evaluating the Impact of
Trust Business on Delaware's Economy (last visited on April 26, 2021). The same article also
reported that at least $300 million per year in fiduciary fees are paid to Delaware institutions as a
result of Delaware's non-domestic trust business. Id.

Clearly, it makes fiscal sense to continue to evolve New York's trust law. A directed trust statute
would provide settlors with some measure of certainty that their intentions with respect to the
administration of their trust will be followed by their fiduciaries, and enforced by the courts. The
current uncertainty in New York law arising from a lack of legislation defining how directed
trusteeships should function has led settlors to choose states other than New York to establish
directed trusts.

The concept of a directed trust is a necessary statutory addition so that New York can stay
competitive in the trust field.

RAYMOND RADIGAN is a former Surrogate of Nassau County and of counsel to Ruskin
Moscou Faltischek, P.C. He also chaired the Advisory Committee to the Legislature on the
Estates, Powers and Trusts Law and the Surrogate's Court Procedure Act. JENNIFER F.
HILLMAN is a partner at the firm focusing in the area of trust and estate litigation. She is the
current chair of the NYSBA Trusts and Estates Law Section.

Reprinted with permission from the “May 3, 2021 edition of the “New York Law Journal”©
2022 ALM Media Properties, LLC. All rights reserved. Further duplication without permission is
prohibited, contact 877-257-3382 or reprints@alm.com.
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Moving Forward: Modernizing and Consolidating N.Y. Trust Law
By Joseph T. La Ferlita

For better or worse, change does not come frequently or consistently to New York's body of trust
law. While some trusts and estates practitioners take solace in this fact, it is the source of
frustration for many others who find that it too often fails to serve the modern needs of trust
settlors, beneficiaries, and trustees.

Practitioners think that New York trust law, which traditionally has been among the most
developed and respected in the nation, now all too often frustrates, rather than safeguards, a
settlor's intent, often forcing the trustee and beneficiaries to deal with problems, or incur
expenses, that otherwise could have been avoided. Aggravating the situation is the fact that much
of New York's trust law is found in case law, making it more challenging to locate the governing
rule, and sometimes creating ambiguity. These problems affect more than just the persons
interested in any particular trust. Rather, they have systemic, state-wide repercussions. The
reality is many other states have modernized and consolidated their trust laws, and, in so doing,
have lured away from New York a tremendous amount of business directly and indirectly related
to the trust industry, depriving New York of significant tax revenue and jobs.!

Fortunately, New York now finds itself in the midst of a once-in-a-generation opportunity to
systematically review, modernize, and consolidate its trust law. On May 22, 2012, the EPTL-
SCPA Legislative Advisory Committee, led by former Surrogate C. Raymond Radigan (Radigan
committee), submitted to the legislature its Sixth and Final report recommending the adoption of
a modified version of the Uniform Trust Code (UTC).2 That report contained requests that the
legislature disband the Radigan committee after 20 years of dutiful service and that the Trusts
and Estates Law Section of the New York State Bar Association (NYSBA) take over its
independent legislative review function. It also explained that NYSBA and other organizations
would undertake a full, independent review of the Radigan committee's UTC proposal.

Since then, NYSBA, the New York City Bar, and the Advisory Committee of the Office of Court
Administration have joined forces to undertake an extensive review of the Radigan committee's
UTC proposal in light of current New York law in order to make the appropriate
recommendations to the legislature.® That process is far from over. At the end of the day, what
each of NYSBA, the City Bar, and the OCA recommends to the legislature, and what law is
actually enacted, could very well vary from the Radigan committee's proposal.

Nevertheless, as this review process unfolds, practitioners might be left wondering what the
future holds for New York trust law. This article attempts to provide at least a glimpse of the
direction in which some urge New York needs to move. It does so by focusing on just a few of
the provisions of the Radigan committee's proposal, which are presented in no particular order.*

Reform to Correct Mistakes
Proposed UTC §4155 states:

The court may reform the terms of a trust, even if unambiguous, to conform the terms to the
settlor's intention if it is proved by clear and convincing evidence that both the settlor's intent and



the terms of the trust were affected by a mistake of fact or law, whether in expression or
inducement.

If enacted, this proposed rule would usher in a significant change from New York's traditional
New York law on reformation, as it authorizes a reformation even in the absence of an
ambiguous governing instrument. Traditionally, New York courts have been reluctant to exercise
their reformation powers and would do so only to effectuate the creator's intent.® The underlying
theory is that the best evidence of a creator's intent is found in the unambiguous words of the
governing instrument.” Thus, courts would reform an unambiguous instrument only if the alleged
mistake were evident on the face of the instrument.? If the instrument is devoid of ambiguity,
courts would refuse to allow the reformation.’ Extrinsic evidence is inadmissible absent
ambiguitly(;, even if it establishes that the facially unambiguous governing instrument contains a
mistake.

This traditional rule has been abandoned in many states and, even in New York, has been
chipped away at by some courts and practitioners. The modern rule is based on the notion that
the existence of clear and unambiguous language is not a bar to reformation.'! Indeed, some New
York courts have reformed unambiguous instruments because of mistakes established only
through extrinsic evidence.'? Other courts have done so only under limited circumstances, such
as reforming in order to create a supplemental needs trust'® or to address changes in the tax
laws.!* The proponents of the modern rule argue that it better equips courts to enforce the
creator's intent, the ascertainment of which should not necessarily be limited to the four corners
of the governing instrument. According to them, adherence to the ambiguity requirement in the
face of clear and convincing extrinsic evidence of a mistake frustrates such intent. The high
burden of clear and convincing evidence provides an adequate safeguard to deviations from the
grantor's intent.

This more liberal approach was adopted by the Restatement (Third) of Property!® and formed the
basis of UTC §415, that latter of which, in turn, was adopted by the Radigan committee in its
entirety. Proposed UTC §415 explicitly authorizes the reformation of an unambiguous trust if
there is clear and convincing extrinsic evidence of a mistake.

Limitations on Trustee Actions
Proposed UTC §1004 states:

(a) A beneficiary may not commence a proceeding against a trustee for breach of trust more
than one year after the date the beneficiary or a representative of the beneficiary was sent a
report that adequately disclosed the existence of a potential claim for breach of trust and
informed the beneficiary of the time allowed for commencing a proceeding.

(b) A report adequately discloses the existence of a potential claim for breach of trust if it
provides sufficient information so that the beneficiary or representative knows of the potential
claim or should have inquired into its existence.

(©) If subsection (a) does not apply, a judicial proceeding by a beneficiary against a trustee
for breach of trust must be commenced within six years after the first to occur of:

(D) the removal, resignation, or death of the trustee;

(2) the termination of the beneficiary's interest in the trust;

(3)  the termination of the trust; or



“) the open repudiation by the trustee.

Current New York law prescribes a six-year statute of limitations applicable to enforcement of a
trustee's obligations.!® Under New York case law, the statute of limitations period does not begin
to run until there is an open repudiation of the trustee's obligations to administer the trust estate
that is clearly made known to the beneficiaries.!’

It is not always obvious what acts trigger the running of the statute, which issue frequently is the
subject of litigation. For example, several years ago, the Court of Appeals was called upon to
decide when the statute of limitations governing a proceeding to compel the trustee to account
commenced where a trustee had resigned and was replaced by a successor. There, the court
upheld the reversal of the Surrogate and held that limitations period runs from the date the
trusteeship is turned over to a successor.'®

Some also question New York's rule from a policy perspective. For example, many trustees are
surprised to learn that full disclosure to a beneficiary of an act or transaction performed in good
faith during the course of the trustee's stewardship does not commence the running of the statute
of limitations for a claim of breach of duty regarding such transaction, as it does not constitute an
open repudiation of the trustee's obligations.’ Thus, many practitioners think that the rule can
discourage voluntary disclosure.

The Radigan committee's proposal attempts to address these problems. First, it sets forth a
detailed list of events that trigger the running of the limitations period. Second, it promotes
voluntary disclosure by trustees by reducing the limitations period from six years to one year if
certain requirements are met. In order to benefit from the reduced limitations period, the trustee
must (1) disclose enough information so that a beneficiary either has knowledge of a potential
claim for breach of duty or a reasonable basis to inquire into whether such a breach occurred, and
(2) advise the beneficiary of the time period during which a proceeding must be commenced.?’
The thought is that even beneficiaries will benefit from this rule, as it will increase their
knowledge of how a given trust is being administered and allow them to act before evidence gets
stale and parties can no longer be found.

Trust Combination, Division
UTC §417 states:

(a) After notice to the qualified beneficiaries, a trustee may combine two or more trusts into
a single trust or divide a trust into two or more separate trusts, if the result does not impair rights
of any beneficiary or adversely affect achievement of the purposes of the trust.

(b) Unless the terms of the trust provide otherwise, the commissions allowed to a trustee as
determined under article twenty-three of the surrogate's court procedure act, as amended from
time to time, shall not be increased by reason of the establishment of separate trusts pursuant to
this section unless the court otherwise permits an increase, provided, however, that such trustee
shall be entitled to charge the trust for any additional reasonable and necessary expenses incurred
in the administration of such separate trusts.



In connection with this proposed statute, the Radigan committee's proposal recommended the
repeal of EPTL 7-1.13, the latter of which codifies New York's current law on trust.

EPTL 7-1.13 contains an elaborate set of rules that determine a trustee's ability to divide a trust
that vary according to different circumstances. The sum and substance of those rules are that (1)
a trustee may divide a trust without court approval and the consent of those interested in the trust
if the division is made for certain specified tax purposes (e.g., dividing a trust into two resulting
trusts, one of which is exempt from GST tax, and the other of which is fully subject to GST
tax),?! (2) a trustee may divide a trust without court approval "for any reason not directly
contrary to the primary purpose of the trust,"?* and (3) the court, upon application by the trustee
or any person interested in the trust, may order the division of the trust for any reason not
contrary to the primary purpose of the trust.® The current statute also contains detailed
provisions regarding administrative aspects of trust division.?* Notable among such
administrative rules is the requirement that each trust resulting from a division contain the same
terms as the original, undivided trust.?®

Some practitioners consider EPTL 7-1.13 to be too rigid because it allows trustees to divide
trusts without court approval and beneficiary consent only in very limited, tax-related
circumstances, and because it generally requires the resulting divided trusts to contain the same
terms. Section 417 of the UTC would liberalize the current rule by allowing a trustee to divide a
trust for any reason, including a non-tax reason, provided that the division does not adversely
affect any of the beneficiaries or the achievement of the trust's primary purposes.?® Also, the
Radigan committee's commentary on §417 explicitly states that the dispositive terms of the
divided trusts do not have to be identical. Thus, the divided trusts can be tailored to address the
particular needs of different beneficiaries.

Section 417 of the UTC does more than liberalize trust division rules; it also authorizes trustees
to combine trusts with different provisions. The Radigan committee's commentary states that,
often, "the trusts to be combined will have been created by different members of the same family
and will vary on only insignificant details.... Combining trusts may prompt more efficient trust
administration and is sometimes an alternative to terminating an uneconomic trust as authorized
by Section 414."%

Uneconomic Trusts
UTC §414 states

() After notice to the qualified beneficiaries, the trustee of a trust consisting of trust property
having a total value less than $100,000 may terminate the trust if the trustee concludes that the
value of the trust property is insufficient to justify the cost of administration.

(b) The court may modify or terminate a trust or remove the trustee and appoint a different
trustee if it determines that the value of the trust property is insufficient to justify the cost of
administration.

() Upon termination of a trust under this section, the trustee shall distribute the trust
property in a manner consistent with the purposes of the trust.

(d) This section does not apply to an easement for conservation or preservation.



New York currently has a statute, EPTL 7-1.19, that deals with terminating uneconomical trusts.
It permits the Surrogate's Court, upon a trustee's or beneficiary's application, to terminate a
lifetime or testamentary trust (other than a wholly charitable trust and a supplemental needs trust)
when the expense of administering it is uneconomical. The court's authority is predicated on
findings that continuation of the trust is economically impracticable, that the trust's terms do not
prohibit its early termination, and that such termination would not defeat the trust's specified
purpose and would be in the beneficiaries' best interests. If it so finds, the court may direct
distribution of the trust assets to and among those beneficiaries who at the time are entitled (or
entitled in the discretion of the trustee) to the income and/or principal of the trust and those
beneficiaries who would be entitled (or entitled in the discretion of the trustee) to the income
and/or principal of the trust if it were to terminate immediately before such order or decree. The
distribution of the trust assets are to be made in such manner, proportions, and shares as in the
judgment of the court will effectuate the intention of the creator. The court is without power to
terminate if doing so would reduce or eliminate a charitable deduction otherwise available to any
person under the income tax, gift tax, estate tax or generation-skipping transfer tax regimes.
Some practitioners consider EPTL 7-1.19 fundamentally flawed because it requires a court
proceeding. Their reasoning is that trusts with relatively little assets, which presumably are the
trusts that need to rely on the statute, are the very trusts that could least afford the expense of a
court proceeding.

Proposed UTC §414 addresses this concern by eliminating the requirement for a court
proceeding. It does so by instituting a bright line test: if the value of the trust's assets is less than
$100,000, the trustee may terminate the trust if he concludes that the costs of administration are
uneconomical. The trustee is authorized to distribute the assets of the terminated trust in a
manner consistent with the purposes of the trust. In order to safeguard the beneficiaries’ interests,
the trustee must notify the trust's beneficiaries prior to terminating the trust.

To the extent that some form of this statute is adopted, it will be interesting to see whether the
$100,000 threshold is utilized. The "actual" UTC uses a $50,000 threshold, which the Radigan
committee concluded was too low for New York. Regardless of the amount that ultimately be
decided upon, the point is that the expense of delays often incident to a court proceeding may be
avoided.

Conclusion

New York's body of trust law traditionally has been among the most developed and well-
respected in the nation. However, many argue that some portions of it now need to be
modernized, clarified, and consolidated. The Radigan committee's proposal that New York adopt
a modified version of the UTC has provided the spark that New York needed to consider these
issues in a comprehensive, systematic manner.

Joseph T. La Ferlita , counsel at Farrell Fritz, is chairman of the Surrogate's Court Committee
and a member of the New York Uniform Trust Code and Estate and Trust Administration
Committees of the New York State Bar Association.
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